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THE MOUNT HOPE 




The uncommon interest manifested by the public in the trial of the 
Mount Hope case, suggests the propriety of a few remarks, explanatory 
of the circumstances which gave rise to it. 

Mount Hope Hospital, as is generally known throughout the country, 
but more especially to our own citizens, is a large and commodious 
building, formerly known as Mount Hope College, situated on elevated 
ground in the North Western part of the City of Baltimore. The pro- 
perty was purchased for the Sisters of Charity in the early part of the 
year 1844. They had previously occupied premises used as an Asylum 
for the Insane, situated in the North Eastern part of the City, known 
as Mount St. Vincent's Hospital. As soon as they became pos- 
sessed of Mount Hope, they determined to enlarge and improve it, 
and make it, as far as possible, a complete and suitable Asylum for the 
Insane. 

With this object in view. Dr. Wm. H. Stokes, the then Physician of 
Mount St. Vincent, and from that time to the present, the Physician at 
Mount Hope, accompanied by a Committee of the Sisters, was sent to 
Philadelphia for the purpose of making himself acquainted with 
various improvements lately introduced into Institutions there. Hav- 
ing carefully observed and reflected upon all he had seen, he com- 
municated his views to Robert Cary Long, Esq., an eminent architect, 
to whose genius and taste we are indebted for many of the beautiful 
public and private buildings which adorn our city. This gentleman 
was employed to re-model and superintend the generl construction of 
the whole improvements contemplated at Mount Hope. He com- 
menced the work in 1844, and finished it in 1846. The following 
description of the buildings, <fec., is from his pen : 

DESCRIPTION OF THE BUILDINGS. 

" The main building, as now completed, presents an entire frontage 
of 182 feet, and consists of an advanced centre and two wings. The 
centre building is 88 feet wide in front by 43 feet deep, exclusive of the 
projection of the main entrance portico in front, and of the piazza in the 



back ; these increase its depth to 73 feet. The wings extend 60 feet on 
each side, by 38 feet in depth, and terminate at each end with a portico, 
^"•increasing the length to 72 feet. A basement, partly above the ground, 
, and surrounded by an area with a sloped and sodded bank-, extends 
under the whole building. The entire building is four stories high 
above the basement, and has, in addition, an attic story, formed in the " 
entablatures, and lighted from windows in the frieze. The wings are 
three stories high above the basement, with an additional attic, formed 
and lighted in the same manner as in the centre building. 

** The principal front is towards the south, fronting the city, which it 
overlooks, and is ornamented with a massive portico, extending the 
whole front of the central advanced portion. This portico is in two 
stories, forming an 'agreeable promenade on the first and second floors ; 
the lower floor is paved with stone tiles, and both floors are guarded 
by neat iron railings. A piazza, extending up through three stories, 
18 feet wide by 38 feet long, connects the wings in the rear of the cen- 
tre building, and is provided wfth a stairway from the different floors 
to the ground. The centre building is surmounted with an enclosed 
cupola, which, from the elevated position of the site and its height from 
the ground, commands a most extensive and beautiful prospect of the 
city and its harbor, and of the Chesapeake Bay in the distance — to 
which the inland view of the surrounding woods and hills, with the 
neighboring residences, presents a rich and interesting contrast. 

** In the basement under the east wing is the kitchen, 18 by 35 feet, 
with fixtures for cooking, steaming, &c. Two large store "rooms adjoin 
the kitchen. Beyond these, at the southeast angle of the wing, is a 
large day room, 18 by 26 feet. An adjoining passage opens into the 
patients' rooms, used for temporary confinement. Under the centre 
building is a large hall, where the furnaces and boilers are located, so 
as to be easily accessible ; and in the front are two dining rooms, with 
separate stairways, communicating with the first floor. Under the west 
wing are two furnace rooms, and two large dining rooms 14 by 24 feet, 
separated by a corridor six feet wide, leading out under the west portico. 
The outlets from the basement are all under the porticos and piazza, so 
as to be protected from the weather. 

*' In the principal floor the entrance portico is 12 by 38 feet flagged 
by stone tiles. The entrance hall is 12 by 21 feet, on each side of which 
is a reception room for visitors, and where patients can see their friends. 
These reception rooms adjoin the main stairways in the wings, so that 
a communication is had from them to the different floors of the wings 
and main centre, without traversing any other part of the house. The 



large room in the centre building, 18 by 36 feet, communicating with 
the corridors of the wings, is now used as a chapel, but is intended for 
a general assemblage room or parlor, to which purpose it will be ap- 
plied as soon as a chapel is erected. It opens out upon the back piazzar 
which can be used for out-door exercise in bad weather. In the wings 
a corridor 9 feet wide runs the whole length, with chambers for patients 
on each side. These rooms average 9 by 14 feet, with a ceiling of 11 
feet in height. Each room has a glazed window 5 feet by 3 feet 6 
inches, and over each door is an unglazed transom sash 1 foot 4 inches 
high, to afford a circulation of air throughout the floor. The end of 
the corridor opens into the end portico, and a large transom sash 
over the door throws in light, and in summer may be opened for air. 
The end of the corridor next the centre communicates with the main 
stairway in each wing, the steps of which are 4} feet long, and continue 
the same size up to the attic, affording an easy and ready access to the 
different floors. Besides the main stairway, there is also in each wing 
a private stairway leading down to the basement ; and the eastern por- 
tico and back piazza being also provided with stairways, sufficient and 
convenient outlet is thus provided for any emergency. A bath room^ 
with hot and cold water fixtures, with shower bath, and water closet, i» 
provided on each corridor, and a separate ventilating flue carried out 
thence to the roof. Each corridor has two warm air registers opening 
from the furnaces, and two ventilating apertures, with graduating reg- 
isters to each, to regulate the temperature and ventilation. 

" In the second floor, the centre building has a large ladies' sitting 
room or parlor, 21 by 36 feet, opening out upon the second floor of the 
entrance portico. This room has windows on three sides, and fronts 
the south — commanding the finest view from the house. A corridor 6 
feet wide runs through the centre on this floor, and connects the two 
wings through the house. The north room of the centre building is 18 
by 36 feet, and opens out upon the rear piazza. This room is flatted up 
with presses, and is the general day-room of the Sisters. 

" The arrangement and accommodation of the wings are the same on 
each floor, including the attic. Each floor being provided with bath 
room and water closet fixtures, and heated and ventilated in the same 
manner as on the principal floor. 

*' On the upper floors of centre building are provided chambers of » 
larger size, for such as desire superior accommodation. 

** From the attic a stairway leads to the cupola on the roof. A re- 
servoir of water, supplied by a hydraulic ram from springs on the 
.premises, is located in the attic of the centre building, and thence the 
water is distributed throughout- the house. 



" The building has been erected in a thoroughly substantial manner, 
with brick division walls ; the floors • throughout are counterceiled, so 
as to deaden any noise. The roof is of metal throughout. The sash to 
all the patients' chambers are of cast iron, in lights of six by fifteen 
inches, and hung double, so that in raising the lower sash the upper 
one is lowered. Being exactly balanced, their weight is no impediment 
to their being easily raised, and the simultaneous rise and fall of the 
upper and lower sasheS;, to the distance of six inches, gives ample space 
for air, without any risk of escape. 

" The arrangement and consequent internal appearance of this Insti- 
tution differ in one respect from all other similar establishments in the 
country : in the absence of such great size being given to the halls and 
corridors as to impress upon the building the character of a great pub- 
lic structure. The impression here produced is rather that of a well- 
organized and extensive boarding establishment — a larger form of 
home. 

" In the rear of the main building, at the distance of about sixty 
yards, an entirely new building has been erected, called the Lodge. 
This is appropriated to the accommodation of the most noisy and violent 
class of patients, so that their position will prevent annoyance to the 

. inmates of " the main building. This buildijng is 40 by 60 feet, two 
stories high, with an attic above lighted from the roof. A brick divi- 
sion wall, built hollow, for the purpose of ventilation, divides the 
building into two parts. Separate stairways and entrances, at the up- 

. per end next the main house, open into a corridor on each side 11 feet 
wide, lighted by large windows looking into the grounds. A range of 
chambers run along the conddor, each 8 by 10 feet. Each chamber has 
a door and iron sash looking into the corridor, left unglazed for the 
circulation of air and for light. Each room is provided with a separate 
ventilating flue, and the chamber at the lower end of the corridor has 
a small window, opening into an attendant's room, for cases requiring 
special watchfulness. A bath room, with water closet, is attached to 
each corridor. The chambers on the second floor are arranged in the 
same manner, and the bath room and the water closet is attached to the 
corridor, as below. No communication is had between the two sides of 
the building, except at the stairway, through a private door ; and the 
brick division wall being carried up to the roof, prevents the transmis- 
sion of sound from one side to the other. This building is warmed by 
stoves, and has a metal roof. It contains 28 rooms, besides 4 attendants' 
rooms, one in each corridor." 
Possessed of these buildings and appliances, the Sisters of Charity, with 



renewed energy and a self-sacrificing spirit never excelled, continued to 
devote themselves to the noble work of relieving those who, under the 
dispensation of Providence, were sufiering from the most dreadful mal- 
ady that can afflict the human family. Patients from every part of the 
country flocked to the new Institution. Eminent medical men, who 
had examined the establishment and had knowledge of its <idvantages, 
recommended many ; and the Courts of Justice, under their judicial 
orders, contributed largely to the number of its inmates. Mount Hope 
thus continued to grow in favor and in usefulness until in the year 1858 
it became manifest, notwithstanding its capacity, it was wholly inade- 
quate to the public demand. It was accordingly determined to enlarge 
the sphere of its usefulness, and erect a structure which, from its mas- 
sive proportions, architectural beauty and every substantial requisite 
of comfort, convenience, safety and durability, might favorably compare 
with any of the large Institutions of the land. Having resolved upon 
this great and good work, the Sisters of Charity were not long in putting 
their determination into execution. Early in the following year, they 
purchased an appropriate site, and in the month of June, 1859, com- 
menced the building now known as Mount Hope Eetreat, an establish- 
ment which, while it reflects credit upon the noble band of women to 
whose indomitable energy it owes its existence, may well be regarded, 
not only as an ornament to the State of Maryland, but as justly entitled 
to be classed among the improvements which characterise the greatness 
and progress of the United States. 

In addition to a full account of the buildings at Mount Hope, it may 
not be inappropriate to particularly mention the Eetreat, and there- 
fore introduce the following description, which was published in the 
year 1862 : 

MOUNT HOPE EKTEEAT. 

" Mount Hope Eetreat is situated about four miles from the City of 
Baltimore, on the Eeisterstown road, and is easily accessible by an ex- 
cellent turnpike. The site selected for the building is perfectly healthy, 
and in a pleasant and fertile district of country. The ground attached 
to the Hospital is ample to secure its privacy, while abundant space is 
afforded for giving proper means of exercise to the patients while 
rambling over its extensive pleasure grounds and gardens. The build- 
ing itself is situated on a slightly elevated piece of ground, fronting 
towards the East, and will consist of a main building, ^ye stories in 
height, with four wings running North and South in a nearly straight 
line four stories high, presenting a front of 528 feet. The wings will 
be divided and flanked, at their extreme ends, by sections of the build- 
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ing carried up five stories, with heavy pediments, and surmounted with 
cupolas which receive the ventilation of the wings. 

** The centre building is 77 feet front by 84 feet deep, with a back 
building four stories high, 55 'feet 8 inches by 76 feet 8 inches. It is 
crowned with a heavy bracketted cornice and lofty pediment, and will 
bo Burmoimted with a handsome and well-proportioned cupola ; the roof 
of which will tower 160 feet above the ground, and from which is ob- 
tained a magnificent view of the surrounding country for many miles, 
with the steeples of the City of Baltimore in the distance. The entrance 
is through a spacious doorway into a vestibule and hall 18 by 18 feet, 
paved with black and white marble tiles, and passing thence to the 
main stairway, which is the grand feature of the building. The stair 
hall is 331 by 27 i feet, paved, like the entrance hall, with marble tiles, 
on each side of which the stairs mount to the landing of each story, in 
flights of easy ascent, six feet wide, with heavy black walnut rail and 
ballustcrs. The landings on each story are supported by four hand- 
some fluted Corinthian columns, crowned with rich stucco cornices, 
and the whole is well lighted from a skylight through the cupola. 

" In the first or basement story, to the right and left of the entrance, 
are two reception rooms 26 by 26 feet, and, immediately adjoining each, 
is a dining-room 18 by 27i feet, for the male and female departments 
respectively. Back of this suit of rooms, and the stairway, and running 
across the building, is the main corridor of communication with the 
wings, 14 feet wide ; and beyond this, in the back building, are the 
apartments of the Sisters who have the management of the house. On 
one side of the corridor, which is eight feet wide, and in the centre of 
the building, is the Sisters' Kefectory, 21 by 40 feet, with a china closet 
adjoining, 8 by 15 feet. On the other side is the general store-room, 
21 by 45 feet, and, between this and the kitchen, is the scullery, 14 by 
21 feet, supplied with a large soap stone sink, and racks for draining 
dishes. 

" The kitchen, 22 by 52 feet, extends across the end of the building, 
aud'is furnished with two soap stone sinks, and improved arrangements 
for cooking the food, which is here prepared for the whole house. A 
large dumb-waiter leads from the scullery to the upper stories, worked 
lay a crank, and with a wire rope. There is a water closet on this floor 
for the use of the domestics, and a private stair, four feet wide, leading 
to the upper apartments of the Sisters, with a water closet on the first 
landing between the stories. 

*' On the second or principal floor is the drawing-room, 26 by 72 feet, 
vUoh is divisible into three rooms by folding doors, and in which the 
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patients are allowed to meet of evenings to enjoy themselves by dancing 
or other amusements. Adjoining, are the music and billiard rooms, 
each 18 by 27 J feet. Beyond the main corridor of communication, 
which is the same in each story, are the Sisters* work room, 21 by 48 
feet, and the general clothes room, 21 by 45 feet, fitted up with commo- 
dious cases for clothes around the walls, and hanging closets in the 
centre of the room ; and the Sisters' dormitory, 22 by 62 feet, with a 
private chamber "adjoining for the Sister Superior. 

** In the tliird story front are five large, handsome rooms of corres- 
ponding size to the rooms below, and the same arrangement is carried 
out' in the fourth and fifth stories, with the exception, that, in the fifth, 
the corridor, which in the other stories communicates with the wings, 
is here occupied as rooms, each 14 by 30 feet, and a stair to the attic 
story. 

" Beyond the corridor in the third story is the Chapel, which is octag-, 
onal in plan, 45 feet wide, and occupies two stories in height. It is 
lighted by three arch headed windows on each side, filled with enam- 
elled glass ; and a handsome stained glass skylight of elaborate design 
throws a flood of light from the centre of the domed ceiling. The aisles 
are paved with encaustic tiles, as is also the Sanctuary, while the space 
occupied by the pews is floored with black walnut. The pews and 
communion rail are also of black walnut. The walls and ceiling are . 
frescoed in a handsome and appropriate style. Over the entrance is a 
email gallery for the organ and choir, and immediately opposite is the 
Sanctuary, 14 by 20 feet, with the Sacristy, lOJ by 12 feet, adjoining, 
with two closets for stowing the vestments to be used in the Divine 
Service. The altar is of wood, painted white and enriched with hand- 
some carving and gilding, the ends of the steps or shelves being sup- 
ported on carved heads of angels. 

*' Immediately back of the Chapel, on the same floor, is another 
dormitory, 22 by 62 feet, for the Sisters, and across the passage a bath 
and water closet, and also a clothes drop, communicating with the first 
story. 

" On the fourth floor is the Infirmary, 22 by 52 feet, with the same 
conveniences of bath room and water closet, and clothes drop, and hav- 
ing communication with the kitchen by means of the dumb-waiter. 
There is a small room, 12 by 14 feet, over the Sacristy, adjoining the 
Infirmary, having small windows overlooking the altar, by means of 
which invalids are enabled to attend the Divine Service without the 
necessity of going down to the Chapel. 

" There is a lofty and well-lighted attic over the whole of the front" 
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building, which can be used for lodging or store rooms, as required ; 
besides which there is a large store room for trunks, &c., over a part of 
the Chapel, lighted by skylights in the roof, and another placed within 
the height of the front pediment, and similarly lighted. 

" The grand stairway ceases at the fifth floor, and the cupola is reached 
by a smaller stair passing, around the large ventilating trunk, which 
occupies the centre and conducts the impure air to the ventilating win- 
dows placed in the roof of the cupola. 

*' The height of the first or basement story is 13 feet, except the back 
buildipg, the floor of which i« two feet lower, making the height of the 
kitchen and adjoining rooms 15 feet. The second or principal story is 
15 feet, and the third 13 feet, and fifth 11 feet. The stories of the 
wings are one foot lower for each story respectively. 

" The plan calls for four wings, two on each side of the centre building, 
and will be each 115 feet in length by 40 feet wide. The apartments 
for patients will be arranged as in that now completed, on each side of 
a corridor 10 feet wide, running the entire length of ^ach. Glazed par- 
titions near the ends will separate the apartments for the patients from the 
parlors, or work rooms and the stairs, placing thus each ward completely 
under the control of the attendants, without the appearance of restraint. 
Only one of these wings is at present completed and occupied, but as 
they will all be similar in every respect, a description of this one will 
explain the arrangements of the whole. Each story forms a separate 
ward for the treatment of the different grades or classes of patients, and 
is complete in all its arrangements, having a dining-room, a scullery, a 
bath room, a water closet, a urinal and sink ; also a store room, a clothes 
room, a dumb-waiter and a dust flue. Besides, there is, cut off, by the 
partitions spoken of above, from direct communication, a parlor or sit- 
ting room, 20 by 25 feet, and a stairway which is made fire-proof, of 
iron steps built in the brick walls on each side, with platforms every 
five or six steps. The wall-holes, around which the stairs ascend, are 
occupied as closets. 

" The engine house is situated in a piece of woods, which entirely con- 
ceals it from the view of the house, and is about 100 yards to the front. 
The character of the ground is 'such, that the air-duct will have a grad- 
ual rise from the first floor of the engine house to the cellar of the 
building. The house is but just commenced, and the boilers, which 
are in position, and in full operation, are protected for the winter by a 
plain wooden shed. It will contain the boiler room, 20 by 30 feet ; the 
engine room, 10 by 24 feet ; the wash room, 20 by 35 feet ; the ironing 
joom, 20 by 30 feet; a small room for the iron stove in summer, and the 
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drying closet. There is also a fan room and tower for supplying fresh 
air to the main duct, which will lead from it through the whole building 
to the chambers containing the coils of steam pipe for heating. The fan 
yill be of cast iron, 16 feet in diameter by 4 feet wide, and driyen 
directly from the shaft of the engine. 

** The water for the use of the building is pumped up from the engine 
house to two large iron reservoirs in the attic of the main building,, and 
one large reservoir in each of the wings. The pipes are so arranged^ 
that if any repairs are required to one of the reservoirs, the supply will 
still be continued from the others to that part of the house. Connec- 
tions for hose are made in each story, and in different parts of the house 
to provide against accidents from fire. 

" Gas pipes have been laid throughout the building, and highly orna- 
mented fixtures supplied to nearly every room. 

.The work, in all its departments, as far as completed, has been faith- 
fully and well done. In the construction of the building thus far, na 
expense has been spared to bring the Asylum up to the requirements, 
of the age, and to introduce all the most modern improvements. In ita 
entire arrangements, all theoretical advantages and imposing displiay^ 
have been sacrified for real usefulness, and for solid, substantial and 
enduring comfort and convenience. The cure and happiness of the 
patient have been the ruling and guiding idea ; the expense has been a 
subsidiary — a secondary question. Everything has been done to ren- 
der the establishment complete as an Hospital for the treatment of the 
Insane. Everything introduced has been introduced with a view to. 
cure, mediately or indirectly. No one inspecting it will fail to perceive,, 
that it is the result of a careful study and thorough examination of the* 
best models in this country." 

When it is borne in mind that these Institutions, erected and 
established by the Sisters of Charity, are purely the result of 
pious harmony, self-sacrificing toil, strict economy and! a generous; 
devotion to duty, one cannot but feel a grateful admiration of 
the wisdom of that Divine Being, under whose overruling power they 
have been enabled to make themselves essentially serviceable to so. 
large a number of their afflicted fellow-creaturesi 

The following tabular statement will give a better idea of the exten- 
sive usefulness of the institution than anything that could be said upon 
the subject; It is authentic, having beeij carefully compiled from offi- 
cial documents, printed and placed before the public from year to year. 



12 



^ 



m 



£ 

■3 



^§ 



g 


^ 






£ 


B 


3 


t§ 


u 


f 


& 


1 


% 


<a 


1^ 


a 


1 


£ 


El 

n 


^ 


^u 


=f 


J 


a 


e2 


1^ 



(L. U 

■« d 

II 

^ ^ -a 
S p' S 

o CC w 
A j& «M 






5 ^ 



® 00 



Is. ? 



3 " 






fli *f> 



PU EL, 



fii ca c = ^ 

Bj hi ^j ^-* 



|u P. A. 



•3 



t s 1 
a s i 


a rt 


II 


G a 


o a 


*- t- r- 


S S 


s ^ 


« M i?i 


o o 


O Q 


cd DO. nj 


Ji j:^ 


^ JS 


cf qq" « 


^ ^ 


&f ^ 



o o o 



o o 



o o 



0^ 



6 



ipF-lrHi-i-MOgiOCirWd 



p^i^tiin^eOiafiD 



* flj X PT O m ^ lt 

' ^ »** crj fo lo o o 






ainHVH3H)<I OH 



a tana aiourHa 
-am iijiiinaM 



BV3A HDVa 



I CM 









C3 CO ^ »* ir^ ^ urj »0 -41 — I ^ t- ^1 j^ PS ^ Qj tl flO !■- 1^ n 



'Bliy34 



M Tf (1 "J I- 50 Ci 3 ^ 5*1 S^ -f L-T :fl t- flO =J i -' ( .'i T* 

^ -^ -p -s- -r -* -* H*^ -^ lO k-o jrj irt uT »rt in ir> -j 's -j -^ t^ 
a5raQj33[33o»oooDDDQoooaOTD3oaoaoDDa)QDOD joao 



13 

It may not be unacceptable to present, for the consideration of the 
intelligent reader, another tabular statement exhibiting the per centage 
of cures and deaths in other institutions. ' 

Number of Insane Persoris cured and number of deaths at other InstUutiont^ at calculated 

by Dr, Earle. 



CURES 


• 






INSTITUTIONS AND DATES. 


PATtENTS 
ADMITTED. 


PATIENTS PER CENT. OP 
CURED. IWUOLECUUED. 


Maina State Asylum, from 1840 to 1841.... 
Massachusetts State Asylum, 1833 to 1841. 

Vermont State Asylum, 1837 to 1841 

Maryland State Asylum, 1835 to 1840 

Oliio State Ayslum, from 1839 to 1841 

McLean Asylum, Mass., 1818 to 1834 

Hartford Retreat, 1824 to 1841 


135 

1.359 

896 

393 

' 343 

1,112 

1,068 

4,366 

1,144 

2,598 


34 

588 
163 
135 
124 
403 
600 

1,493 
509 

1,200 


25.18 
43.33 
41.16 
34.35 
36.15 
36.91 
56.17 


Pennsylvania Hospital, 1762 to 1840 


34.19 


New York City Hospital, 1808 to 1820 

Bloominudale Asylum, 1821 to 1841 


44.48 
46.20 



DEATHS. 



INSTITUTIONS AND DATES. 


PATIENTS 
ADMITTED. 


NUMBER 
DIED. 


PER CENT. OP 
WHOLE DIED. 


Virginia Hospital, from 1836 to 1841 


131 

843 

841 

1,122 

2,598 
784 


21 
36 

0837 

96 

240 

108 


16.00 


Ohio Asylum, 1839 to 1843 

Kentucky Hospital, 1824 to 1840 


10.49 
40.65 


McLean Asylum, Mass., 1818 to 1834........ 

Bloomingdale Asylum, 1821 to 1841 


8.55 
9.26 


Fr^nkford Hospital, Pa.. 1817 to 1841 


13.77 



Philadelphia Hospital (Blockley), from May, 1834, to November, 1839, of 
1,241 cases of Mania-a-Potu, 121 died — 9.75 per cent. — (Wood's Frac, 2 vol., 
p. 728 ) 

♦ 48 of Asfntio cholera. 

•" 1 ■ — 

From a careful examination of these tables it is manifest, that Mount 
Hope Institution, under the superintendence of the Sisters of Charity, 
compares favorably with other institutions. The successful treatment 
of that most dreadful malady, mania- a-potu, which unhappily often 
overtakes even valuable members of society, is remarkable. At Block- 
ley, where, unquestionably, the most energetic and scientific remedial 
measures have been pursued, the per centage of death is 9.75, while 
at Mount Hope it is only 5.18 — or nearly two to one in favor of the latter. 

While the chief object of these remarks is to put the public fully in 
possession of the circumstances surrounding the parties mentioned in 
the indictment, it would be unjust to keep -out of sight certain events 
inseparably connected with the whole subject-matter. It is therefore 
necessary to say that the breaking out of the war operated most seriously 
to the disadvantage of the Sisters of Charity. It found them with a num- 
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ber of patients from the Southern States within their walls. These 
unfortunate and utterly helpless persons, were cut off from all communi- 
cation with their relatives and friends, and, for more than four years past, 
the Sisters, out of their own means, have been obliged to feed, clothe, 
and provide for them. Many of these patients are, doubtless, patients 
for life, those who previously paid their expenses having passed amid 
the perils of the times from affluence to poverty, or from the blood- 
stained troubles of civil strife to the peaceful quiet of the grave. In 
addition to these, the Institution was heavily burthened with a class of 
patients who for many years have enjoyed its eleemosynary advantages. 
There is, in the House at this time, "fifteen patients whose periods of 
residence in the Institution range from three to thirteen years, to whose 
support during all this time, neither State, city, or individual, has ever 
contributed one cent. But. these incumbrances, necessarially involving 
deep disappointment and serious pecuniary loss^ were patiently borne 
by the ladies upon whom they fell. An abiding confidence in the good- 
n^ of God enabled them to move steadily onward in the path of duty. 
Through Him they were able to exercise untiring energy, strict economy, 
fc and a pious forbearance which gave them the strength to overcome pri- 
vations and difficulties to which almost any others would have had to 
succumb. 

The Spring of the year 1865 found the Institution moving on in its 
accustomed course — the war was over, and the Sisters inspired with 
gratitude to the Giver of all good, looked hopefully forward to a peace- 
ful period involving less privation and smaller toil. Alas for human 
expectations ! on the 7th of May of that year, they were startled by the 
intelligence that the Grand Jury of Baltimore City viewed them as 
criminals, and had found against them, in connection with the Physi- 
cian of the Institution and other persons, ^o less than twenty indict- 
ments, charging them with crimes, the perpetration of which necessarily 
requires the basest depravity of the human heart. 

It was natural to inquire as to the testimony upon which these indict- 
ments had been found. And it was soon ascertained that the Grand 
Jury had acted upon the evidence of four ladies, three of whom were 
confined as lunatics, until they were taken out of the Institution by the 
summons of the Grand Jury, before whom they appeared as witnesses, 
and the other, a lady who had been an insane patient in a New York 
Asylum before she was admitted to Mount Hope. 

The course of the legal, proceedings will best explain themselves, 
therefore they are here introduced in the order in which they took 
place. The indictments found by the Grand Jury of the Criminal Court 
of Baltimore City were as follows: Dr. Wm. H. Stokes and Mary 
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Blenkinsop, indicted for making false and. injurious representations as 
to the management of an Insane Asylum; Mary Blenkinsop, Ann 
Gutrow and Alice Benville, indicted for assault and false imprisonment 
of Catherine Mullen, and also for assault and false imprisonment of 
Mary Ann Tuthill; Wm. H. Stokes, assault and false imprisonment of 
Mary Fleming, also of Mary Ann Tuthill and Mary Fleming ; Cathe- 
rine Tennison, Mary Smith, Julia Sewell, Eose O'Donnell and Alice 
Benville were also indicted for assault and false imprisonment of Mary 
Ann Tuthill and Mary Fleming, there being two or three indictments 
against each party. 

The record of these indictments was removed to the Circuit Court of 
Baltimore County, held at Towsontown, and were called for trial on the 
13th of December, 1865. 

On that day, Henry Stockbridge, Esq., as special Judge, being on the 
bench, Daniel Eadcliffe and A. M. Eogers, Esqs., of Baltimore City, 
assisting the State's Attorney, John T. Ensor, Esq., appeared for the 
prosecution, and William Schley, William P. Preston, Eichard Gittings, 
Eugene Cummiskey, Thomas W. Berry, Esqs., and Joseph A. Bradly, 
Esq., of Washington City, appeared for the Traversers. 

The first case called was that of Dr. William H. Stokes and Mary 
Blenkinsop. In this case the Counsel for the defense filed a demurrer 
to the indictment, and the State a rejoinder. Nearly two hours were 
occupied by Counsel in the preparations of the pleadings, and in con- 
ference upon these cases. Finally the Counsel on both sides informed 
the Court that in order to save the time they had signed the following 
agreement : 

" The cases removed from Baltimore City, to the Circuit Court of Bal- 
timore County, known as the Mount Hope cases, having been aban- 
doned by the prosecution in consequence of an indictment having been 
found by the Grand Jury of Baltimore County against certain persons, 
to-wit : Mary Blenkinsop and Dr. Wm. H. Stokes, it is agreed that 
the said last mentioned case shall stand for trial on the 15th day of 
January next ; the defendant, in the meantime, having leave to file a 
demurrer, (if so advised,) and which, if possible, is to be argued before 
said appointed day of trial. 

(Signed,) A. M. Eogees, 

Daniel Eadcliffe, 

For State. 
William Schley, 
Wm. p. Pbeston, 
E. J. Gittings, 
Eugene Cummiskey, 
For Dr. Stokes and Mary Blenkinsop.** ' 
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The State's Attorney, Mr. Ensor,- inform^ the Court that he con* 
Bented to the action taken bv the gentlemen assisting the State, for the 
purpose of saving the time of the Court, the indictments from" Balti- 
more City not having been framed with as strict observance of techni- 
calities as he would wish. He would have preferred to try the cases at 
once, and solely upon their own respective merits, but he deferred to 
the wishes of the Counsel associated with him. 

The Counsel for defense also expressed their great anxiety to try 
the cases before the Court at once, and upon their merits, for the pur- 
pose of the justification of their clients. But the indictments before 
them were of such a character that they acquiesced in the course indi- 
cated in the written agreement, which had been read. 

Thus the twenty indictments found by the Grand Jury of Baltimore 
City were finally disposed of. and the indictment against Dr. Wm. H. 
Stokes and Sister Euphemia (^Mary Blenkinsop) was set down for trial on 
the 15th January, 1S66. 



INDICTMENT. 
Staie o/* Jftn^afirf, Ballimort Gmmty io vii : 

The Jurors of State of Maryland for the body of Baltimore Coimty do on their 
otth present, Tliat at the time of the commission of tlie offence hereinafter set 
forth, and then long before William H. Stokea was and btili is the attendant and 
aole Physician of a certain hospital for the Insane, situate in Baltimore County 
aforesaid, called the Mount Hope Institution, and as such Physician directed the 
medical and remedial treatment of all Insane Pereons resident as boarders thertin. 
And that at the time aforesaid and then long before, Mary Blenkinscp was and 
yet is the ^lanager and General SuperinU^ndent of the said hctspital for the Insane, 
and as such Manager and Superintendent, exercised and took upon herself the 
general management, care and sapervision of all the said Insane Persons resident 
as boardeni in the said hospital for the Insane, styled and named the Mount Hope 
Instituticku as aforesaid. 

And the Jurors aforesaid, up n their oath aforesud. do further present that tho 
said Wdliam H. Stokes, late of Baltimore CVninty aforesaid. Physician, and the 
said Mary B. Blenkinsop. late of the said county, spinster, (being evil disposed 
persons and contriving and intending to edect and perfect their own e%*il designs 
and intentions^ on the first d jy of January, in the year of our Lord eighteen hun- 
dred and sixty-five, at Riltimore Cmnty aforesaid, unlawfully, wickedly and 
deceilfuHy did cxmspire, combine, confederate, and a^^ree together and with divers 
other like evil disposeil persons, wh«>se name« are to the Juix>rs aforesaid unknown, 
by means of false, artful and deceitful pretences, i>»presentations and allegations 
to induce. )>er9uaile and entice divers liege itdtabitants of this State and of other 
States of these United States, having the cmitrv^l and disposal of Insane Persons of 
either sex to put and place the said Insane lM^r^M)s of cither sex under the medi« 
oal direction and tr««tment, yeJwtW aire, moHO^ment and ttipariiUeitdiitei oftAem, 
mMu4 iraiiiM A6tote»aiidaeM4<IJAHr3fii^i^^^ 
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Hope Institution aforesaid, with an intent to cheat and defraud, all ami singular, 
the liege inhabitants aforesaid having the control and disposal of the Insanu Persons 
of eitlier sex aforesaid of whatever sum of money they should and would pay for 
the board, treatment and care of the Insane Persons of eitlier sex af.iresaiJ, as 
boarders at the Mount Hope Institution aforesaid. And the Jurors aforesaid, upon 
their Oath aforesaid, do further present that in pursuance of and according to the 
said conspiracy, combination, confederacy, and agreement between them, the said 
William H. Stokes and the said Mary Bleiikinsop had as aforesaid, they, the isaid 
Willian H. Stokes and the said Mary Blenkinsop, did afterwards to wit : On the 
first day of January, in the year of our lK)Td eighteen hundred and sixty-five, and 
on divers other day's between that day and the day of the finding of this inquisi- 
tion at Baltimore County aforesaid, and at the City of Baltimpre in the State of 
Maryland aforesaid, write, utter and publish, to the liege inhabitants of this State 
and of other States and of these United States, the several false, fraudulent, art- 
ful, deceitful and mischievous pretences, allegations and representations herein- 
after set forth, that is to say, (hey, the said William H. Stokes and Mary Blenkin- 
sop did, on the day first aforesaid, and on the other days aforesaid at Baltimore 
County aforesaid and at the City of Baltimore aforesaid, wickedly, unlawfully, ma- 
liciously, fraudulently, subtly and knowingly, falsely pretend, allege and represent 
in writing, to the said liejic inhabitants of this State and to many of those of other 
States of these United States, that a certain hospital for the Insane (that is to say, 
for the cure, treatment, reception and detention of all and any Insane Persons, 
whether of this State or of said other States, who by reason of disease and dis- 
temper of mind required medical and hospital treatment and were unfit to go and 
be at large, cariied on and maintained in two certain houses whereof one is situ- 
ate in Baltimore County aforesaid and the other in Baltimore City aforesaid, called 
the Mount Hope Institution, of which said hospital for the Insane and Institution, 
he, the said William H. Stokes, was the attendant and sole Physician and Medical 
Officer, and j-he, the said Mary Blenkinsop, was the chief Manager and Superin- 
tendent as aforesaid) then was and alivays had been (to wit, from its beginning and 
foundation, twenty- three years then before) a weU organized, regulated, conducted and 
managed hospital for the Insane, maintained for the benefit of the public and not for 
that of any religious sect, from charitable and philanthropic , and rot from mercenary 
motives, and one worthy of the patronage and trust of all who had the guardianship 
of Insane Persons, and of donafions and favors from Vie State of Maryland, the 
City of Baltimore aforesaid, and bemvolenUy-disposed individuals. That the said 
Mount Hope Institution then was and always liad been an hospital for the Insane 
under the general supervision and guardianship of good, discreet and triist- wor- 
thy persons, and as such and for divers other reasons fit and entitled to have the cus- 
tody of and the power of detaining and confining all and any the Insane Persona 
aforesaid. That the said Mount Hope Institution then was, and always had been, an 
hospital for the Insane ; that by reason of its regimen, discipline and domestic econo- 
my, and of its buildings, grounds, appointments, appurtenances, and appliances, 
and also of the use and application of the same made by them, (the said William 
H. Stokes, and the said Mary Blenkinsop,) furnished and supplied to all the in- 
sane persons therein, not only the best remedial and hospital treatment and the 
2 
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conditions most promotive of their cure, but also a comfortable and desirable 
home and abode. That the said Mount Hope Institution then was, and always 
had been, an hospital for the Insane, wherein the older, harsh, rigorous, and ex- 
asperating treatment of the Insane, and the older method of governing and con- 
trolling them by severe and terrifying measures, and by the use of instruments of 
mechanical and corporal coercion, (such as strait jackets, straps, muffs, locked gir- 
dles, and the like,) were disused and disallowed, and in which a mild, humane, 
considerate and scientific treatment was substituted for said older treatment, a 
method of largely governing and controlling them by moral influences and agen- 
cies, (termed the method of Moral Treatment,) for said older method, and the 
vigilauce, activity, and tendance of a large corps of attendants for said use of 
instruments of corporal coercion. That the said Mount Hope Institution then 
was, and always had been, an hospital for the Insane ; that provided and prof- 
fered abundant means and facilities for out-door occupation and employment, 
and for in-door exercise and recreation, and also every reasonable gratification, 
comfort, and indulgence to all insane persons therein, for their benefit, and one 
wherein isolation, seclusion, and close confinement of any of the patients therein, 
was but rarely and reluctantly resorted to. And that the said Mount Hope In- 
stitution then was, and always had been, an hospital for the Insane, fully pro- 
vided and supplied with kind, humane, assiduous, and self sacrificing attendants 
and nurses — being ladies of superior education and refinement — and with skilled 
medical aid and advice, whereas, in truth, and in fact, the said Mount Hope In- 
stitution was not then, or always had been a well organized, regulated, and con- 
ducted and managed hospital for the Insane, maintained for the benefit of the 
public, but for that of a religious sect ; from charitable and philanthropic, and not 
from mercenary motives, and one worthy of the patronage and trust of all who 
had the guardianship of insane persons, and of donations and favors from the 
State of Maryland, the city of Baltimore and benevolently inclined individuals ; 
but, on the contrary thereof, then was, and always had been, an ill organized, 
regulated, conducted, and managed hospital for the Insane ; maintained for the 
benefit of a religious sect, not from charitable but from mercenary motives, and 
one wholly unworthy of the patronage and trust of all and any persons who had 
the guardianship of insane persons, and of any donations or favors from the Cor- 
poration of this State or that of the city of Baltimore, or from benevolently inclined 
individuals. And, whereas, in truth, and in fact, the said M^mnt Hope Institu- 
tion was not then, or always had been, an hospital for the Insane, under the 
general supervision and guardianship of good, discreet and trustworthy persons, 
and as such, and for divers other reasons, fit and entitled to have the custody of 
and the power of detaining, and confining all and any the insane per.-ons, afore- 
said ; but, on the contrary thereof, then was and always hid been, an hospital for 
the Insane, under the general supervision and direction of persons who were 
wholly un trust wrorthy and unfit to exercise the said general supervision and direc- 
tion, by reason that ihey were of ihe female sex, members of a religious order, gov- 
erned by a foreign Priest, destitute of property, and as far as in them lay, civilly 
dead ; and then was an hospital for the Insane wherein one Mary Fleming, late 
of the city of New York, and one Sarah Tuthill, spinster, and divers other per- 
sons, to the Jurors aforesaid, unknown, were (and had been) then lately before 
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for a long space of time, unjustly and illegally confined (although fit and entitled 
to go and be at large) by the sufferance, procurement, or connivance of the per- 
sons aforesaid, exercising the said general supervision and direction of the said 
Mount Hope Institution. And, whereas, in truth and in fact, the said Mount 
Hope Institution was not then, or always had been an hospital for the Insane; 
that by reason of its regimen, discipline and domestic economy, and of its build- 
ings, grounds, appurtenances, appointments and appliances, and also of the use 
and application of the pame, made by them — the said William H. Stokes and 
the said Mary Blenkinsop — furnished and supplied to all the Insane persons 
therein, not only the best remedial and hospital treatment and the condi- 
tions most promotive of their cure, but also a comfortable and desirable home and ^ 
abode ; but, on the contrary tliereof, then was, and always had been, an hospital 
for the Insane, whereof divers of the rooms and appointments were injuriously 
small, low and contracted, and divers others were, for a long space of time, defec- 
tively and insufficientiy warmed, ventilated, and lighted, to the great injury of 
tie persons confined therein ; and whereas, in truth, and in fact, the said Mount 
Hope Institution was not then, or always had been, an hospital for the Int^ane,. 
wherein the said older, harsh, rigorous, and exasperating treatment of the insane, 
and the said older method of governing and controlling them by severe and ter- 
rifying measures, and by the useof instruments of corporal coercion, (such as 
muffs, strait jackets, straps, locked girdles, and the like,) were disused and dis- 
allowed, and in which a mild, humane, cons^iilerate and scientific treatment was 
substituted for said older treatment ; a mfethod of largely governing and controll- 
ing them by moral influences and agencies (termed the method of Moral Treat- 
ment,) for said older method, and the vigilance, activity, and tendance of a large: 
corps of attendants for sf.id use of instruments of corporal coercion ;,but, on thtf 
contrary thereof, was an hospital for the Insane, wherein said older, harsh, rig- 
orous and exa?perating treatment of the insane was largely pursued ; wherein, 
cruel and vindictive inflictions and punishments were frequently inflicted upon, 
the Insane persons — and those called and treated as such therein — and then lately 
before upon the said Mary Fleming and the said Sarah Tuthill, and one Mary- 
Dunn, and one Kats M. Schindel, and one Louisa Aitken, and divers others to the 
Jurors aforesaid unknown, wherein also the said older method of controlling 
the insane, by severe and terrifying measures was frequently used, and allowed 
(that is to say the harsh and vindictive measures of confining them sever- 
ally to their rooms, of depriving them of due exercise, and of the use of books, 
paper, and pen, by the way of punishment.) And wherein, not only the said 
insiruments of corporal coercion were used (and used by the way of punish- 
ment,) in divers instances then lately before, but also cruel and injurious inflic- 
tions of bodily pain and torment were then, lately before, wickedly, abusively 
and vindictively inflicted upon the said Mary Fleming, the said Sarah 
Tuthill, the said Mary Dunn, the said Kate M. Schindel, the said Louisa 
Aitken and divers other persons therein confined and treated as Insane. 
And whereas in truth and in fact the said Mount Hope Institution was not then 
or always had been an hospital for the Insane that provided and proffered abun- 
dant means and facilities lor out-door occupation and employment, and in-door 
exercise and recreation , and also every reasonable comfort^ gratification and indul- 
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geoce to all the Insane Persons therein for their benefit. And one wherein isola- 
tion, seclusion and close confinement of any of the patients therein was but rarely 
and reluctantly resorted to, but on the contrary was an hospital for the In:»ane, 
wherein the opportunities and facilities both for out door employment and for in- 
door exercise and recreation were then lately before cruelly, abusively, injuriously 
and vindictively withheld by thcip (the said William U Stokes and the said Mary 
Blenkinsop,) from divers of the patients therein, and particularly from the said 
Hary Fleming, and wherein not only every reasonable gratification and comfort 
were then lately before refused and denied to the said Mary Fleming, the 
said Sarah Tutbill, the said Kate M. Schindel, and the said Louisa Aitken, 
and to divers other persons therein confined as Insane, but also the said 
last mentioned persons and the said other persons were cruelly, abusively, 
injuriously and vindictively subjected then lately before, and to long spaces of 
time to strict isolation, seclusion and close confinement in their respective rooms. 
And whereas in truth and in fact the said Mount Hope Institution was not then 
or always had been an hospital for the Insane, fully provided and supplied witii 
kind, humane, assiduous and self sacrificing attendants and nurses (being ladies 
of superior education and refinement) and with bkilled medical aid and advice, but 
on the contrary thereof was an hospital for the Insane, wherein many of the attend- 
ants *nd nurses were har^h, cruel, negligent, ignorant and ill-mannered, and 
wherein 'there was no phj sician whatever resident and abiding as there should 
and ought to have been. And the Jurors aforesaid, upon their oath aforesaid, do 
furtlter. present that they, the said AVilliam U. Stokes and the said Mary Bleck- 
insop, at -each of the respective times when they so falsely pretended, alleged and 
represented the matters and things hereinbefore charged to have been by them 
falsely pretended, alleged and represented then, well knew the same to be false, un- 
true and deceptive, and weM knew all and several the matters and things hereinbefore 
aetjbrik as irtteio be true in manner and form as set forth, to the great damage 
and deceit of divers persons, whose names are (to the Jurors aforesaid is yet un- 
known.) having the control and disposal of divers insane persons whose names are 
to the Jurors aforesaid as yet unkbown, who were induced, persuaded and enticed 
to put and place said Insane Persons under the custody, management, direction and 
cart (f them,4ke aaid William H, Stokts and the said Idary Blaikinsop, by means 
of the false pretences, representations and allegations aioresaid, to the common in- 
jury of the liege inhabitants of this State, to the evil example of others, and against 
the peace, government and dignity of the State. 

John T. Eksob, 
The State's Attorney for Baltimore County, 

Stat£ op Mab¥land, Baltimore County, to-wit : 

I hereby certify that the aforegoing is a true copy of the original now filed in 
this office 

In testimony whereof I hereto set my hand and affix the seal of the Circuit 
[S£Ai< J Court for Baltimore County this 15th day of December, 1865. 

John H. Lokgneckeb, 
Qerk of the Circuit Court for JSaliimcre County. 
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In the meantime the Traversers* Counsel filed the following demurrer : 
" In the Circuit Court for Baltimore County, December term, 1865. In- 
dictment for conspiracy. William B. Stokes and Mary Blenkinsop, vs, 
the State of Maryland. And the said Wm. B. Stokes and Mary Blenk- 
insop, in their proper persons, come into Court here, and having heard 
the said indictment read to them, they, (protesting that the matter 
and things in the said indictment contained against them are untrue, 
and not confessing the same to be true) say that the said indictment 
and the matters therein contained, in manner and form, as the same are 
above stated and set forth, are not sufficient in law, and that they are not 
bound by the law of the land to answer the same. Wherefore, for want of 
a sufficient indictment in this behalf, they, the said Wm. B. Stokes and 
Mary Blenkinsop, pray judgment, and that by the Court here they may 
be dismissed and discharged from the premises in the said indictment 
specified. 

(Signed,) Wm. B. Stokes, 

Mary Blenkinsop. 

Wm. Schley, l Counsel 

Wm. p. Preston, > for 

R. J. GiTTiNGS. J Defendants" 

Judge Emory, being still confined by illness, the argument upon the 
demurrer came on before Judge Stockbridge, on the 5th of January. 

The points relied upon in support of the demurrer, were principally 
the following : 

1. Because the indictment, by way of material traverse to the repre- 
sentations therein alleged to be made by the Traversers, alleges and 
puts in issue that the Mount Hope Institution was kept for the benefit 
of a religious sect : whereas, under the laws of this State, any such In- 
stitution may lawfully be kept for that purpose. 

2. Because the Institution, in the same way of material traverse for 
the same purpose, alleges and puts in issue, that the said Institution 
was under the general supervision and direction of persons who were 
wholly untrustworthy and unfit to exercise the same, because they were 
of the female sex : whereas, there is no law whatever of this State, de- 
claring women to be untrustworthy or incapacitating them from man- 
aging such Institutions. 

3. Because the indictment, while it charges and puts in issue, as sub- 
stantial and material, that the Traversers wrote, uttered, and published 
certain writings, does not set them forth, but recites their alleged sub- 
stances only, and, though it charges the writing, &c., to have been done 
on divers days and times, does not show what portion was written, &c.> 
on any one day. 
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4. Because it is manifest that none of the matters in said indictment 
alleged, amount to a conspiracy, or to acts in furtherance of a conspir- 
acy, to cheat and defraud. 

5. Because the indictment, while professing to be an indictment for 
conspiracy*, against the Traversers, is, in fact, directed against others, 
whom it assails in their character, conduct, and religion; the said per- 
sons being no parties to the record, and therefore enabled to make any 
defence or vindication in that behalf. 

. 6. Because, while the indictment avers that the alleged conspiracy is 
to the damage of all who were induced to place insane persons under 
the custody, management, direction, and care of the Traversers, it no 
where properly avers that there were actually any persons who were 
induced through the said conspiracy, so to do ; it only averring it in a 
conclusion of law. 

7. Because many of the traverses in the indictment are mere mat- 
ters of opinion. 

8. Because the conspiracy alleged in the said indictment, is at one 
time described as a conspiracy between the Traversers and others, and, 
at another time, as a conspiracy between the Traversers only. 

9. Because the indictment charges that acts were done by the pro- 
curement or connivance of the Traversers. 

10. Because the venue is erroneous all through the indictment. 

Mr. Gittings made an elaborate and masterly speech of several hours* 
duration, and, in conclusion, said that it had been admitted by one of 
the Counsel for the prosecution, that the object of this indictment was 
not so much to punish the defendants in this case, (Dr. Stokes and Mary 
Blenkinsop) as to overhaul the Institution. That this was an illegal 
and improper manner of attempting to do so. That the proper mode 
of so doing was by a writ of sciri facias, and that the Institution was 
ready to meet the investigation, and that numerous letters had been 
received from many persons, formerly inmates of the Institution, offer- 
ing to come any distance and testify that the facts charged in the indict- 
ment are not true. 

In support of his argument, he referred to Starkie on Pleadings, pages 
73, 170, 157, 173 ; Chitty's Criminal Law, first vol., pages 160, 171, 
172, 229, 230, and a large number of other authorities. 

Mr. Radcliffe followed Mr. Gittings in an able speech on the part of 

' the State ; he said there were but two facts in the case ; first, whether 

the facts charged constituted an indictable offence at common law, and, 

secondly, whether those facts were properly charged in the indictment 

with that degree of certainty required in the law, and he contended that 
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the indictment was good in both particulars. Mr. Radcliffe said he 
hoped, for the sake of humanity, the facts charged in the indictment 
might not be true, but that it was due to the public, and due to the 
character of the Institution, that an investigation should be had. Mr. 
Radcliffe contended that the indictment was good in law, and in sup- 
port of his position cited Third Chitty's Criminal Law, page 1,138, and 
other authorities. 

Mr. Radcliffe relied especially on the case of the State vs. Buchanan, 
5th Harris & Johnson's Reports, page 317, in which he said all the 
cases on the^law of conspiracy then decided were reviewed, and concluded 
by expressing his hope that the facts charged in the indictment were 
not true, but repeated that an investigation was due, both for the sake 
of the community and for the character of the Institution. 

The 6th of January was occupied by the arguments of Messrs. Ensor, 
Rogers and Schley. 

Mr. Ensor began his speech in support of the validity of the indict- 
ment, by saying that as the question had been so thoroughly argued by 
Mr. Radcliffe, yesterday, and as he would be followed by Mr. Rogers, 
who had studied the case very thoraughly, his argument would be brief. 
Mr. Ensor referred to the third volume of Greenleaf on evidence, and 
various other authorities, and concluded his speech by saying that as 
•Mr. Rogers was now in Court and would follow him, he would now sub- 
mit the case to his Honor. 

Mr. Rogers began his argument^by saying that if the case were not 
one of such importance he would feel some hesitation in making an 
argument in support of the indictment, as he conceived it such a plain, 
simple question, and the indictment so incontestibly good, that he had 
not perceived the force of Mr. Gitting's argument yesterday. That he 
had quoted much law, some of which was good law, but had no reference 
to the case, and some bad law, and that he seemed to have collected 
every case where an indictment had been held bad, and quoted each 
one as if it had reference to this indictment, and that this indictment 
was liable to every one of the objections referred to in each case he had 
quoted, and that many of the cases referred to by Mr. Gittings, had 
been since overruled by the Courts pronouncing the decisions. In sup- 
port of his position that the indictment was good, Mr. Rogers quoted 
various authorities. 

He was followed by Mr. Schley for the defendants, who addressed the 
Court and contended that the indictment was illegal, ab initio^ and cited 
in support of his side of the case, the following authorities : 1st Chit- 
ty's Criminal Law, pages 199 and 200 ; 5th Harris & Johnson's Re- 
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ports, page 315, and 7th Cushing's Report, page 514. Mr. Schley was 
about an hour and a half in delivering his speech, and in conclusion, 
he said that he was willing to rest the case of the defendants' on the 
case of State vs. Buchanan, 5th Harris & Johnson's Reporjts. This is 
the same case that Mr. Radcliffe, one of the Counsel for the prosecution, 
cited yesterday, and relied on so strongly in support of the indictment. 

At the close of Mr. Schley's argument, Judge Stockbridge intimated 
that he would hold the matter under consideration. He did so, and on 
the 13th of January, over-ruled the demurrer and directed judgment 
of Respondeat ouster to be entered. 

On Monday, the 15th of January, the audience in Court was unusu- 
ally large, comprising many spectators from the County, a large num- 
ber of ladies and gentlemen from the City, numerous witnesses, friends 
of the parties interested, and persons drawn together by the novelty 
and importance of the cause. 

At half past ten o'clock the case was called up. Mr. Ensor, the 
State's Attorney, briefly stated that the demurrer to the indictment, 
filed and argued, had been overruled in this case, and then informed the 
Court that the State was ready to proceed with the trial. 

Mr. Gittings, one of the counsel for the accused, responded by saying 
that several important witnesses for the defense were not present ; 
that the decision upon the demurrer was not known until late on Satur- 
day ; that Wm. Schley, Esq., the senior counsel for the defense, was 
unavoidably absent at the Supreme Court, in Washington, and that in 
his absence, and the absence of important witnesses, the defense was 
reluctantly compelled to ask a postponement. 

Messrs. Radcliflfe, Rogers and Ensor objected to the postponement. 
They based their objection upon the fact' that the defense had agreed to 
try the case this day ; they respectively urged the importance to the 
State of an immediate trial, and expressed the hope that the motion 
made by the defense would not prevail. 

Mr. Preston, in behalf of the accused, stated that the defendants were 
anxious that the trial should go on ; they had no desire to avoid a close, 
thorough and searching investigation, but that such investigation could 
not be had unless the witnesses were present. He considered it due to 
the occasion, as also to the deep interest felt by the public in the large 
community known as the Sisters of Charity, that an indictment charg- 
ing them with a conspiracy to cheat and defraud should be calmly, fully 
and deliberately tried ; that the result of such trial to be of any advan- 
tage to the public, ought not to be the offspring of excitement, surprise, 
or manifest disadvantage ; that when the agreement was made to try 
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the case on the 16th of January, it was made as all such agreements are 
in view of the conceded rights of the parties ; that the agreement was 
not entered into to abridge those rights, but to secure their full enjoy- 
ment. It was by no means unusual for light and transient causes to be 
postponed from day to day, even petty and trivial cases ; the present ap- 
plication has reference to a matter of admitted magnitude ; a matter 
involving the reputation of an eminent professional gentleman and an 
Institution claiming to be governed and influenced — not by cheating 
or fraud — but by self-sacrificing, pious, humble women, nobly devoted 
to God and humanity. If, on a question of postponement, the sound 
discretion of a Court may properly be asked in behalf of notorious of- 
fenders of the lowest class, with how much greater propriety may it be 
invoked for those whose reputation is of value to society, and therefore 
deserving of being cherished and protected ? He hoped that in view 
of the absence of Mr. Schley, the absence of the witnesses, and the im- 
portance of the issues, the case might be postponed to such day as might 
be deemed reasonable and convenient to all parties. 

Counsel having closed. Judge Stockbridge briefly reviewed whs-t had 
been said, and concluded by saying that the admitted importance of the 
cause to the public, the unavoidable absence of the senior counsel, and 
the absence of important witnesses, were reasons to justify a postpone- 
ment. The cause was therefore postponed to Monday, the 6th of 
February next. " 

The traversers then entered the plea of Not Guilty, and the crier, by 
direction of the Court, ordered all the witnesses to be present on the 
appointed day, or attachments would issue. In a clear and succinct 
manner, an d as briefly as the nature of the case would admit, the cir- 
cumstances and preliminary legal questions connected with the indict- 
ment have been faithfully stated. 

Before closing these introductory remarks, is may not be out of place 
to make some comment upon these circumstances, and without reference 
to the legal features of the case, call public attention to the relation 
which the Sisters of Charity bear to this most extraordinary prose- 
cution. 

The high character of the Sisters of Charity, who administer the 
affairs of the Asylum, can neither be enhanced by the language of pane- 
gyric, or detracted from by the tongue of slander. The Sister of Charity 
has made her impress on the age in which she lives. 'Her sterling 
worth has been proved in the lonely vigils of the sick chamber, amid 
the grim surroundings of war, in the time of pestilence or plague, when 
human love faints by the way, and the sense of self-preservation en- 
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chains the promptings of charity to a desertion of fhe nearest and 
dearest friends. Her ministrations are confined to no class, but em- 
brace, in the plenitude of their philanthropy, the whole circle of 
afflicted humanity. 

If examples are sought of the high appreciation in which she is 
held, it is not necessary to go beyond the limits of Baltimore. In 1832, 
during the prevalence of the cholera in our midst, while hundreds were 
falling victims to the ravages of the disease, and a general exodus from 
the scourged city betokened the consternation of our people, the Sisters 
of Charity, with a fortitude and devotion which rose to the level of 
heroism, encountered the danger by night and day, sought out the most 
infected localities, assuaged the sufferings of the stricken invalid, and 
closed the eyes of the departed victims of the fearful pestilence. 

The Mayor and City Council of Baltimore, to testify their- sense of 
the services they had rendered, generously offered the Sisters large pe- 
cuniary compensation, but all rewards were respectfully refused ; their 
ambition was not takeii up with the perishable things of earth, and the 
humble Sisters chose rather the consciousness of duty faithfully per- 
formed, and garnered up, by their works of mercy, the treasures of 
eternal inheritance. But the public gratitude, not to be denied all ut- • 
terance, gave itself permanent expression in the following resolutions, 
passed by the Mayor and City Council, respectively, at the extra Sessions 
of 1832, and the annual Session of 1833. 

KESOLui'iON No. 8, p. 21, Extra Session of 1832. 
Besolved by the Mayor and City Council of Baltimore, That the Mayor 
be, and he is hereby respectfully requested to tender to the Sisters of 
Charity, on behalf of this Corporation, our sincere thanks for the kind- 
ness and benevolence they have manifested in offering their services in 
aid of the sick during the continuance of the prevailing epidemic, and 
that the Kegister be, and he is hereby authorized and directed, to pay 
the expenses of those whose services may have been or may be accepted, 
in journeying to and from the city ; and the Commissioners of Health 
are hereby instructed to provide suitable and convenient accommoda- 
tion for them during the continuance of their valuable and purely 
benevolent services. 

Approved 29th August, 1832. 

William Steuart, Mayor, 

Resolution No. 45, p. 81, Annual Session of 1833. 
Resolved hy the Mayor and City Council of Baltimore, That the Com- 
missioners of Health be, and they are hereby authorized and directed, 
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to erect a vault as a receptacle for the remains of the two Sisters, Mary 
Francis and Mary George, who died while engaged in the service of the 
Corporation, during the existence of the cholera in our city. And they 
are further authorized and directed to procure a marble slab, and to 
cause the same to be set up over the vault so erected, with a suitable 
inscription thereon, in testimony of the respect and gratitude of the 
Corporation ; and they are hereby authorized to draw on the Register 
of the city, with the approbation of the Mayor, for six hundred dollars, 
or so much thereof as may be necessary to defray the expense of the 
same. 

Approved April 3d, 1833. 

Jesse Hunt, Mayor, 

A brief account of the origin of the Sisters of Charity from the pen 
of another is believed to be, in the main, correct. 

ORIGIN OF THE SISTERS OF CHARITY. 

" About the year 1626, in a town of France, called Chantillno, there 
existed an humble rural pastor, Vincent de Paul, who has since justly 
deserved the title of benefactor of his race. It happened that during 
his ministry a serious case of distress came under his notice. 

*' The good man recommended from the pulpit, to the charity of his 
congregation, a poor family in the neighborhood. At the conclusion of 
divine service, moved by his appeals, numbers went forth to assist the 
distressed ones. Some brought bread, others meat, others again vege- 
tables. After vespers, or evening service, the pastor himself proceeded 
to the home of poverty ; and on his way, met a crowd of his parishioners 
returning from the scene of misery. When he arrived at the abode of 
distress, " behold," said he, ** an abundant supply of everything for this 
poor family. But there is no order or judgment displayed in all this 
profusion of charity. The most of these provisions will spoil, and the 
poor people, the object of this benevolence, will be as badly off as ever." 
The happy thought occurred to him to form a charitable society, whose 
members should be specially trained to manage the interests of the poor 
in a judicious, economical way. Pious ladies of the first families in the 
• land soon offered their valuable services, and went to work according 
to the rule drawn by this man of God, and approved by the sj^iritual 
authorities. This was the foundation of that charitable association, 
whose noble services have been so well known to history for more than 
two hundred years." 

Eliza Ann Bayley, the youngest daughter of the celebrated Dr. 
Richard Bayley, who was born in the city of New York, on the 28th 
of August, 1774, and who afterwards became the wife of Mr. ^^^^^^^^ 
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Seton, a distinguished merchant of that city, impressed with the use- 
fulness and importance of the Sisters of Charity throughout Europe, in 
a part of which she passed with her husband a portion of her early 
life, resolved to establish the order in the United States. Countenanced 
in the measure by the venerable Archbishop Carroll, she piously car- 
ried her plan into execution, and on the 31st of July, 1809, established 
the " Mother House," in St. Joseph's Valley, near Emmitsburg — now 
known and distinguished throughout tlie United States as the place 
where many of the most excellent and lovely women of our country 
received their education. Mother Seton died on the 4th of January, 
. 1821. Her last words were : — " May the most just — ^the most high, 
and the most amiable will of God be accomplished forever." 

Her ashes repose in the Garden at Emmitsburg, the simple cross, the 
emblem of her excellence and virtue, erected over them, the rose-bush, 
the symbol of her immortal crown, twining around it. 

The Sisters of Charity, whose services to our common country have 
been remembered on the lips of statesmen, have been celebrated by 
poets, and to the delineation of whose virtues have been applied some 
of the finest efforts of the painter's brush, are unfortunately the ladies 
who have been called upon to answer in the person of their Superior, 
before a criminal tribunal, the charge of conspiring with Dr. Stokes, the 
Physician in attendance at Mount Hope, to ** cheat and defraud the 
public y 

Comment is unnecessary. The history of the last two hundred years 
has given some of its brightest pages to their honor and the recital of 
their sublime virtues. One cannot but compare the glorious record of 
the past, with the degrading charge contained in this indictment. 
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Circuit Court of Baltimore County .-^Hon, D. 0. H. Emory, Judge ; 
John T. Ensor, Esq., State's Attorney. 

TowsoNToWN, February 6, 1866. 
FIRST DAY. 

The Case of State vs. Dr. William H. Stokes and Mary Blenkinsop. 

Messrs. Daniel C. Radcliffe and Alexander M. Rogers were employed 
to assist the State; Messrs. William Schley, William P. Preston, 
Richard J. Gittings and Eugene Cummiskey appeared for the defence. 

Mr. Schley. — ^We have served upon the Counsel for the Prosecu- 
tion two notices, under the 84th Section of Article 30 of the Code of 
Public General Laws, neither of which notices has been properly 
responded to. The first of these notices is as follows : 

[copy.] 
Indictment for Conspiracy. 
In the Case of State ' 

Wm. H. Stokes, and 1 ^^ ^^^ ^^"^^^^^ ^''^''^ ^"""^ Baltimore County. 
Mary Blenkinsop. 

To John T. Ensor, Esq., the States Attorney of Baltimore County : 

The Defendants |in the above case, under and in accordance with 
the 84th Section of Article 30th of the Code of Public General Laws, 
hereby make application to you, in your official capacity, for a state- 
m'ent of the particular false pretences, intended to be relied upon at 
the trial of said Case, in proof of the alleged false pretences set forth 
in said indictment, and also the names of the witnesses by whose evi- 
dence you expect to prove the same. 
Respectfully, &c., 

(Signed) Wm. Schley, 

R. J. Gittings, 
Attorneys for Defendants. 
January 29, 1866. 

Your Honor will at once see the justice and propriety of that pro- 
vision of the Code which says in any indictment for false pretences, it 
shall be the right of the defence to demand of the State's Attorney 
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particulars of tlie false pretences intended to be relied on, and also a 
list of the witnesses proposed to be examined. The first principle of 
criminal law is that the accused has the right to know the accusation 
against him. The object in calling for this Bill of Particulars is not 
by any means to evade a full and thorough examination of the whole 
case. But if there are any other false pretences than those set forth in 
the indictment, we want to know in order to meet them. 

We have also called upon the State's Attorney, according to a well- 
established practice in Maryland, which is never departed from, that 
whenever there is an indictment for conspiracy, the State's Attorney, 
without waiting for it being demanded, furnishes the adverse party 
with specifications of the charge upon which he intends to rely. It 
is the first principle of civil liberty that no man should be called 
upon to answer until he knows of what he is accused. Our brothers 
have never furnished us this information ; still we are willing to go 
into the trial. 

The second notice served upon the Counsel for the Prosecution, and 
to which we have had no response, is as follows : 

[copy.] 
Indictment for Conspiracy. 



In the Circuit Court for Baltimore County. 



In the Case of the 
State of Maryland 

vs. 
Wm. H. Stokes, and 

Mary Blenkinsop. 

To John T. Elisor, Esq., the States Attorney for Baltimore County : 

The Defendants in the above case, under and in compliance with the 
practice of the Courts of Maryland, and in virtue of their legal rights, 
hereby require you to furnish to them in writing, before the trial of 
the above cause, a full and particular statement of the acts proposed to 
be given in evidence by the State in the trial of the above cause. 
(Signed) Wm. Schley, 

Wm. p. Preston, 

K. J. GiTTINGS, 

Attorneys for the Defendants. 
February 3, 1866. 

Mr. Ensor. — I had thought we would hear no complaints upon the 
other side in regard to our courtesy in furnishing every information in 
our power. Every information that the law demands of us has been 
famished. Although the indictment may in its nature, according to 
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the evidence that may be adduced upon the stand, show false pre- 
tences, yet all indictments have their legal and technical names. Is 
this an indictment for conspiracy, or an indictment for false pretences ? 
The gentlemen on the other side had objected to the former indictment 
in this case, because it was not couched in, legal and technical lan- 
guage, although it went to all the facts in the case. Therefore that 
indictment was abandoned, and an indictment for conspiracy was 
found by the Grand Jury of Baltimore County. This is the indictment 
now before this Court. It is an indictment for conspiracy, and not an 
indictment for false pretences. I contend that the 84th Section of the 
30th Article of the Code does not apply to this case. They tell us that 
they will go on if we do not furnish these matters. We have come 
here to try this case, and we will extend to them every courtesy in our 
power — everything the law requires us to do. The f^lse pretences we 
intend to rely upon are fully set out in the indictment, as far as we are 
required to furnish them. Whether it contain everything we expect 
to prove or not, we are not now prepared to say. But we were called 
upon to set out certain things in that indictment and we have done so. 
They stated, to the Court that charge, is not sufficiently set out. 
That point has been decided upon the demurrer. This case has been 
before the Court two months, and continued from time to time, and it 
has been stated by the Counsel for the defence to be a very important 
case ; it seems, therefore, late in the day for notices of this kind to be 
served upon the State's Attorney. Now, as to furnishing the names of 
the witnesses — a list of witnesses has certainly been furnished by the 
Clerk of the Court. We have no intention, under any circumstances, 
to withhold anything from the defence in this case. 

Mr. Schley. — If the list of witnesses upon the Clerk's docket, is the 
list of witnesses you intend to rely upon to make out your case on the 
part of the State, we have a copy of them, and want no more ; but 'if 
there are other witnesses, whose names are not there, and that you in- 
tend to bring here in support of the affirmative part of this indictment, 
we wish to know who they are. In the second place, we desire to ask 
the Counsel for the State whether *' the false and fradulent pretences," 
charged in the indictment, are there stated ? 

Mr. Rogers*^— A summary of them is stated. 

Mr. Ensor. — So far as I know, all the witnesses that we intend to 
put upon the stand are on the docket. 

The Court. — Is there any question before the Court ? 

Mr. Schley. — We have intimated to the Court, that we have served 
notices on the Counsel for the Prosecution, to which we have had no 
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response. My object is that we shall go into the trial with an ample 
and an honest indictment. We think we have a right to ask for the 
statement referred to in the notices. We may be wrong in our views 
of the law, but if we are right, we should have a response to these re- 
spectful requests, which we think we are authorized to make. But we 
shall not postpone the case — we shall go on under any circumstances. 

Mr. KoGERS. — They have not a particle of right to ask of us any of 
these statements, and we are right in treating this demand as an imper- 
tinence. The indictment contains the chief overt act, but does not 
contain every individual representation. As evidence, we offer the 
Reports of Mount Hope, going back to the beginning of the Institution. 
We propose to show that throughout these. Reports, there are false 
representations. -We also take another ground : that this is a continu- 
ing conspiracy ; that it com6s down to within the time of which the law 
■ takes cognizance. We intend to show that this conspiracy goes back 
twenty years, and the false representations are scattered through the 
Reports from the beginning of the Institution ; and that Dr. Stokes and 
Mary Blenkinsop knew how the insane ought to be treated, when they 
were treating them in an entirely different manner. We, therefore, 
decline to furnish these bills, as not being warranted. • 

Mr. Radcliffe. — Our friends on the other side will understand us 
to mean that they have no right to make this demand. It ought to be 
apparent to every lawyer that this question was settled by the decision 
of the demurrer, unless the matter is to be opened again,"and even if 
not settled then, the law has settled it for the last hundred years. 

The Court. — If there is any application before the Court, I should 
like to know it, that I may hear both sides. 

Mr. Preston. — We place it as an application before the Court. It 
is but narrative to state what has been done in relation to giving the 
notices, which we regard as the foundation of the application now made 
to the Court. This case is called for trial, and on its being called, we 
bring to the notice of the Court, that we have served notices upon the 
State's Attorney, that he should furnish us with the particulars of the 
overt acts upon which he will rely in order to sustain this indictment ; 
and we bring it to the notice of the Court in the shape of an application, 
that your Honor may say to the Prosecution that they are bound to 
furnish what we have applied for. We say it is a matter of right — that 
we are entitled to it — that we are entitled to it* in \yriting before we go 
to trial. It has been said here, very properly, that the indictment is 
furnished to us as it is tg all persons, to. give specific information 
of the nature of the charge ; but the very nature of this indictment is 
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of such a character as to leave that charge ambiguous, vague and unde- 
fined. They simply allege in this indictment that the traversers are 
charged with " confederating, combining and conspiring together, for 
the purpose of cheating and defrauding," and that they have carried 
out this "cheating and defrauding" through the instrumentality of 
certain stated matter^ — "written, printed and published." Although 
we distinctly understand what is meant by the mere observation con- 
tained in the indictment, "certain written matter, written, printed 
a.nd published," we contend that they ought to inform us what that 
parti<3ular "written matter" is, so that we may know how to prepare 
our defence in relation to it. We say it is the common practice. 
Now, the learned Counsel, the State's Attorney, who first addressed your 
Honor in response to my learned brother, Mr. Schley, said this is not 
an indictment for false pretences, therefore, we are not entitled to it. 
He admits that we would be entitled to it, under the Statute, pro- 
vided it were a mere indictment for false pretences. Another learned 
Counsel says : " Why the indictment, if it had given the particulars of 
the overt acts, would be made so much longer." I acknowledge that, 
but I say it has been the practice wherever there has been a vague 
charge of fraud^ always to give the specifications. It was a strict con-, 
formity with this reasonable and legal practice, that caused the indict- 
ment in the very celebrated conspiracy case of the Queen vs. O'Connell, 
et. al., to be so large, that it was called "the monster indictment." 
The indictment in this case is in some measure copied from that 
indictment, but the particulars of the overt acts are left out. There, 
the indictment was such that the Counsel could not lift it from the 
table — because all the speeches of O'Connell and those indicted with 
him were in it. It was, however, deemed necessary, when the charge* 
of conspiracy was imputed to those parties, to plainly state what the 
charges were. In that case there was an immense Bill of Particulars, 
and that was an indictment at common law. We have a report of. 
that trial in extenso^ and on page 100 we find the counsel for one of 
the Traversers referring to the Bills of Particulars that had been fur-, 
nished. I have known Mr. Pinkney, in getting up an indictment 
where false pretences were averi^ed, to put in a separate paper, with- 
out being solicited, stating the false pretences relied upon, because he 
knew it was his business to do so. We were not at the trouble of asking 
him to do it ; it was the the common practice. It should be so in an in- 
dictment for conspiracy above all others, because it is necessarily peculiar 
in its character, and we are therefore entitled to the specific informa- 
tion of what tkey intend to rely upon. It is said to be a peculiar 
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indictment. It is a peculiar indictment in this, that they cannot refer 
to another like it in any of the law books. It professes to be an indict- 
ment charging Dr. Stokes and these ladies with intending to cheat and 
defraud certain persons of their money. This is alleged upon the face 
of this indictment. Finding it necessary to show how they sought to 
cheat and defraud, they go on and say that they " prepared false and 
fraudulent representations and allegations, which they did print and 
publish in order to deceive and defraud the liege inhabitants of this 
State and other of the United States." We ask them to let us know 
in what words we did it — what writings they depend on — what printed 
papers they intend to exhibit. "We think we are entitled to know this, 
in order that we may apply our defense to it. It is no information to 
us to furnish us with an indictment which says, we " did utter, print 
and publish" a certain matter, without setting that matter out. 

It may have been decided, under the demurrer, that the indictment 
is sufficient in point of form, but the present question was not before 
the Court at that time. We must have the particular charges against 
us in order that we may direct our defense to them. Lord Chief- 
Justice Denman, in the case of the Queen vs. O'Connell, says very 
plainly that such an indictment, (so vague and undefined as this is,) 
would be *' a delusion, a mockery, and a snare ;" and I repeat, that we 
think this expression is applicable here. We are not instructed as to 
what they intend to rely upon, and, therefore, we say, before the 
trial : " Gentlemen, we are anxious to go on with this trial, we are 
innocent, have only sought to do our duty, and we desire to know the 
particulars of the charge preferred." 

The Court. — The application is made to me to direct certain things 
to be done ; suppose I decline to do it — the question that then arises is 
what effect this will have upon the case. 

Mr. Preston. — ^We want to have the advantage of its being called 
to the attention of the Court that we have made the application, that 
we consider it a matter of right, and that they cannot, lawfully, go to 
trial, while they decline to furnish what the law has provided the Tra- 
versers shall have. 

Mr. ExsoR. — We deny any such right. 

Mr. Schley. — My only object in calling the attention of the Court 
to the matter, was to show what we had done ; they have declined, 
however, to comply with these notices, holding that it is a good in- 
dictment. But if, in the course of the trial, they attempt to introduce 
Bomething new, it will be then for your Honor, in the exercise of a 
oound discretion, to decide whether that evidence shall be admitted. It 
trill be then a question of evidence. 
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c Mr. Ensor. — I want our friends on the other side to understand that 
it will not prejudice our evidence. 

. Mr. Schley. — Upon a full consultation with my colleagues, and be- 
lieving, on our side, that the case is of a very narrow compass, we have 
felt it due to all parties concerned, to exercise our undoubted right, to 
have the case tried before the Court. I would willingly spare your 
Honor this trouble. I know you have been recently indisposed, and 
would not put upon you a trial of such magnitude, if I could help it. 
I have that confidence in your Honor, that whatever may be your 
views upon this case, if you have any, you will do justice and right, 
before God and man — therefore, it is my earnest desire that the case 
should be tried before you. I state that with me it has always been an 
opinion that cases complicated of law and fact, are better tried before a. 
j;udge than before a jury, because the judge is at last acting as judge 
and jury, the judge of the law and. of the fact. This is a case in which, 
personally, I take a good deal of interest. I feel interested in my 
friend, Dr. Stokes, who is the son of my oldest client, when I came to the 
city, and whom I have known from boyhood. I feel a great interest, 
in Sister Euphemia, for whom I have the greatest respect. I feel a. 
deep interest in that Institution, believing it has done a great deal of 
good, and is now dealt a most unjust and cruel blow. I feel a deep, 
interest in that class, who, in the dispensation of God, cannot take care- 
of themselves ; and I feel, before God, that no better home can be found 
for them than in Mount Hope. As I said before, we would gladly sav«- 
your Honor this trouble, yet we thought it our duty to have the case 
tried before the Court. 

The Court. — The Constitution has always said that a jury is the 
most suitable and satisfactory tribunal for the trial of facts, as in this, 
case. At the same time, it is the duty of the Court, whenever called: 
upon to decide questions of this kind, to do it. As to the facts in this- 
case, I know nothing, except what is contained in the indictn^ent, which 
I have certainly read. I shall listen, and endeavor to do my duty in. 
this case, and do that justice which I think the law .requires me to do.. 



THE OPENING REMARKS FOR THE STATE. 

Mr. Rogers. — I need not state that the laws of the State has devolved 
upon your Honor, a most responsible, and I really think, a most diffi- 
cult trust. You are to decide a cause which not only concerns the 
reputation of individuals, but which is supposed to affect the reputatioiL 
of a respectable Society, connected with a venerable Church. You are- 
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also to decide what is tlie law of this State with regard to the most 
helpless class of citizens, the hopelessly insane. You will also be called 
upon to decide how far the law of this State protects humanity from 
the impositions and the arts which persons who carry on Insane 
Asylums may practice upon humanity in order to gain its confidence ; 
how far, when having gained its confidence, tbey may betray it, and 
maltreat the insane who are entrusted to their charge. 

This indictment charges a conspiracy to cheat and defraud those 
persons who placed the insane, of which they had the custody, at the 
Mount Hope Institution, and to do this, *' they combined and conspired 
together, and used divers false pretences, which they wrote, published 
and uttered to the public.'* These false pretences are found in the 
Reports of the Mount Hope Institution, and we intend these Reports 
to be the legal foundation of our indictment. We claim that two of 
these Reports come within the period of the law. One of these Reports, 
as we shall show by the evidence, was published on the 25th day of 
February, 1865, the other Report was published upon the 25th day of 
March, 1864. That both of these Reports were Reports addressed to 
the public, although informally, still they are addressed to the guard- 
ians of the Institution, commencing with this phrase : ** At the end of 
the New Year.'* That these were, as we intend to prove, printed by 
Mr. Murphy, paid for by the Institution, and, when printed, were sent 
by Mr. Murphy to the Institution, or given to Dr. Stokes to be carried 
out there. 

. These Reports, then, as to the character of the Institution, furnish 
the primary, legal foundation of this charge ; and we say further, that 
this is a continuing conspiracy, that it commenced with the Institution, 
and has been carried out for twenty-two years. That as a continuing 
conspiracy, in order to bring it within the law, ah initio within the law, 
we have only to show acts done within the year — then the law takes 
cognizance of a conspiracy, no matter how far back it extends. We, 
therefore, claim that the published Reports of the Institution, from the 
day it commenced. Dr. Stokes being the Physician and Director, con- 
stitute, in some degree, the legal foundations of this charge — the Reports 
for the twenty years preceding the last two, being, of course, the aux- 
iliary foundations of the charge. 

I will read, your Honor, some of the false representations upon which 
we shall base this charge. I read from the Twenty -Second Annual 
Report for the year 1864, pp. 3 and 4 : . 

** TliC advent of a New Year brings with it the duty of presenting to the 
Guardians of this lostitutioo, the results of auolher tvrelve months' experience. 
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In laying before tlicm his Twenty-Second Annual Report, the Physician congratu- 
lates them upon the continued success of the Institution, in the important work 
to wliich it is devoted. 

" Throughout the year we have had renewed cause of thankfulness and gratitude 
to Almighty God that its course has been prosperous, and its usefulness steadily 
becoming more widely extended. The Institution may fairly be said to have fully 
maintained its character.'' 

" During the year ending 1st January, 1865, there were admitted one hundred 
and ninety-four insane patients, and one hundred and thirteen cases of Mania-a- 
Potu, making in all three hundred and seven patients admitted in the course of 
the year. So that the whole number of participants in the benefits of the Insti- 
tutioii, daring the year 1864, has amounted to five hundred and thirty-five. The 
number of insane under care during this period, has been four hundred and twenty- 
two: two hundred and thirty-five males and one hundred and eighty seven 
females. 

" There have been discharged from the insane department one hundred ani 
ninety-six patients — one hundred and twenty-six mules and seventy females; 
leaving on the 1st Jartuary, 1865, iwo hundred and twenty-six— one hundred 
and ten males, and one hundred and sixteen females. Adding four cases of 
Mania-a-Potu remaining in the House, makes the^ number now under treatment, 
two hundred and thirty." 

I call your Honor's attention to the remarkable disparity between 
the number of males and females in the Institution, and now read 
from page 6 of the same report : 

" Mucli the same principle of treatment, applicable to other diseases, govern 
the Physician having the care of the insane, and most of the remedical agents, in 
common use, are also resorted to by him. But the great and crowning advan- 
tages these institutions off*er, is found in their superior moans and applianceB for 
carrying into effect a routine of diet, bodily and mental exercise, and such influ- 
ences as will best divert the mind from jta morbid train of thought. They make 
it their special purpose and object to induce the patient to practice the numerous 
little observances of life, in a manner best suited to alia}' morbid excitement, to 
dispel painful apprehensions, and to substitute a healthy for a morbid activity of 
mind. Here are brought to bear, from day to day, upon the disordered fancy, 
the morbid imagination, the capricious and ill-regulated conduct, all those various 
and diversified means comprehended in the term iworaZ treatment ; and the great 
importance of which the progress of knowledge on the subject of insanity has so 
conclusively established. All the world's excitement, all its cares and troubles, 
and whatever will unduly tax the feeble powers of the mind, are here excluded. 
Here he is protected from all these perturbating influences, and he finds himself 
subjected to the gentle sway of a syttem calculated to regulate aright the trains 
of thought, and the working of his mind, to hold under due contror his emotions, 
his feelings, his impulses and trains of mental association. Peculiar facilities for 
accomplishing these objects, we profess to possess, and upon this ground rests our 
cfcftim upon the public confidence," 
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Here is a claim made upon tlie public confidence that they are all 
an Insane Institution ought to be, thai it is conducted in the very best 
manner, with that gentle means of treatment of the insane, which the 
progress of knowledge has taught, and which is termed " moral treat- 
ment" — "moral treatment," of course, being distinguished from phy- 
sical treatment, violent appliances, strait jackets, shower-baths, &c. 

(Mr. Kog'ers continued to comment.) 

Mr. Schley. — I do desire, on the opening of this case, the Counsel 
for the Prosecution shall confine himself to a statement of what he ex- 
pects to prove ; arguments and inferences come hereafter. 

Mr. EoGERS. — I intend to open this case in precisely my own way ; 
that has always been the privilege of Counsel, from the earliest time. 

The Court. — I have not much experience in criminal cases, but cer- 
tainly in civil cases the Counsel confines himself to a statement of the 
facts, without comment. 

Mr. Rogers. — This is an unusual case: The chief topics in it have 
not been matter of thought with many of us. Very little of our evidence 
would be understood by the most intelligent juryman, if no argument 
'had preceded it, if no observations had been ofiered in advance. There 
is a full right in the American law, to read any paper which the State 
shall oflfer in evidence, and to discuss it. It is true, in America, the 
fact of the Counsel arguing the case elaborately afterwards, generally 
causes them to decline to make any elaborate opening statement, but 
there is no rule of law which excludes it. 

The Court. — You can state what you expect to prove, and the 
object of it. 

Mr. Rogers. — I read, then, from pp. 10 and 11 of the same Report, 
in which Dr. Stokes professes his ability to restore three-fourths of the 
cases presented in an early stage. Alluding to the care and attention 
which he professes to bestow upon the insane, he says, addressing their 
friends : 

" It behooves them to rest with the full assurance, that he will receive the best 
care and management which the science and philanthropy of the age have devised, 
it is also incumbent upon them to avoid all interference with the rules and regu- 
lations of the establishment. It is clearly their bounden duty to do nothing that 
will embarrass in any way its officers in their efforts. Particularly, is it obliga- 
tory on them to refrain from visiting the patient, when it is thought prejudicial 
to his welfare. This is a matter of the greatest importance. Mental integrity is 
too priceless a jewel to be tampered with unnecessarily, and the difficulties of 
restoring its bright lustre when once dimmed and distorted by disease, are of too 
serious a character, to justify any interference by friends with the plans and ar-' 
rangements instituted for its relief. The visits of friends are well known to exert 
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ft powerful influence over tbe mental condition of the patient. By calling up ft 
Lost of old associations, by exciting painful suggestions, and thus plunging the 
mind into a chaos, of conflicting emotions, tbe vital movements of the brain 
are precipitated, the excitement wbich bad been allayed by the temporary seclu- 
sion is kindled afresh, and the bold of the disease becomes renewed and strength- 
ened. An untimely interview interrupts the whole train of moral treatment. An 
tir guarded conversation at an inappropriate period of disease, will often dissipate 
all the bright prospects of recovery, and light up into full activity and energy, the 
dreaded signs of confirmed Mania." 

OOOOOOOOOOOO0 

" It is a fact as well established as any in the records of medicine, that three-' 
fourths of all cases of mental disease can be restored, if remedial measures are 
promptly and judiciously applied in the early stage." 

, I now call your Honor's attention to pp. 24 and 25, as having 
reference to a different part of the indictment, that they endeavored 
to procure beneficial indulgences from the city and State, upon the 
representation that this Institution was a benevolent Institution, and 
also an eleemosynary one, supporting a number of the poor without 
profit : 

** In times like these, when our benevolent institutions are sorely taxed to main- 
tain and support the many objects of charity thrown upon their protection, we 
are compelled to look to those fountain isources of benevolence— private benefac- 
tion, and the indulgence and favorable consideration of the City and State. As 
entitling it to the fostering care of the latter this Institution has rendered services, 
for many years, to large numbers of afflicted and deranged poor, and without the 
least compensation. The Sisters have always supported here, numerous charity 
patients — subject to the double calamity of lunacy and poverty — and the care and 
support of whom, but for this Institution, must have devolved upon the public in 
alms-houses or jails. Here, for years, they have found a shelter and a home, and, 
as most of them are incurably insane, here, for the melancholy remnant of days 
left them, must they remain. The Asters will never turn them forth, as long as 
they have the ability to keep them. Surely, in consideration of such services, wa 
may, at least, ask the City and State to exempt the Institution from taxation." 
ooooooooooooo 
" This Institution has claims, differing in character, from all others. It has 
never received any appropriation or pecuniary aid from either City or State. It 
is as benevolent in its objects as most of those who are annually the recipients of 
their bountiful assistance. It is as much for the benefit of the poor, as for those 
blessed with abundance. It interferes with no existing charity, and is resorted to 
alike by members of every religious denomination. It provides for a malady that« 
above all others, must excite the interest and sympathy of every reflecting mind. 
In view of these circumstances, we are surely justified in counting something upon 
that spring of benevolence, which God has planted in the human heart, and 
which, by reason of the many material blessings He has heaped upon our people^ 
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OTight to give an abundant yield. To enable the Sisters to carry forward their 
benevolent work, this assistance would be especially welcome at tljis juncture. 
To them, therefore, and to all generous hearts, we appeal for aid in the work 
of lessening hpman sufifering, and carrying a healing balm to many a sorrow- 
ing heart." 

We will offer page 26 in evidence as showing the high claims which 
J)r. Stokes made for his own management of the Institution, its general 
usefulness, and the conduct of the Sisters towards all the patients : • 

** It is impossible to speak too highly in praise of the Sisters', for their efficient 
and important services in carrying out the great object of the Institution. To 
their zeal and ability, and conscientious performance of the difficult dutyof man- 
aging, guiding and conirolling the manifold mental infirmities of their unfortunate 
patients, is owing, in a great measure, its prosperity and usefulness. Throughout 
the year, we have steadily received a degree of support and confidence, for which 
we shall always feel the deepest gratitude, and without which, much that has 
been accomplished, would possibly never have been undertaken. Such support 
and confidence have often made a pleasure of what would otherwise have been a 
heavy toil. The attendants, too, who are immediately engaged among the 
patients, deserve commendation for their many manifestations of interest in their 
charge, and for their fidelity in the performance of their onerous and responsible 
duties." 

I will now read from the Twenty-First Annual Keport for the 
year 18G3. 

Mr. Schley. — Whilst we do not understand the object of these 
statements, we will hereafter object to the admissibility of all the 
reports published previous to two years ago. 

Mr. Rogers. — P. 4, Report of 18G3. All through, the fact is steadily 
kept out of notice, as it were, that more than one-half of the inmates 
of this Institution are really under the charge of male or hired 
keepers ; that the Sisters of Charity through these Reports, are pushed 
into the foreground so as completely to conceal the harsh figure of the 
male keeper : 

" Is it strange, that, when, in some such case, we see the dark and troubled 
Bight giving way to the gray dawn of the morning, and this followed by the 
calm, clear light of day, a pleasure is experienced, that fully compensates for all 
the labor, trouble and suspense ? Is it surprising, that a keen sense of satisfaction 
is felt, when, in one of these severe cases, where the grasp of disease seemed to 
defy tlie power of any friendly hand, and the ravings of mania threatened to de- 
stroy the delicate frame- work of body, and of mind, the eye is seen again to kindle 
with the consciousness of returning health ? AVho can fathom the intensity of 
Ibe interest she feels, or measure the thrilling emotions of mingled fear and hope 
inth which she watches, with more than maternal solicitude, a case of this kind ? 
However dark the prospect — however faint the promise of amendment, yet doei 
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she, (lay after day, with iin wearied assiduit}^ and with an unfaltering confidence, 
pour into the mental and moral wounda of the p lor sufferer tlie wine and oil of 
her pure, inspiring and touching sympathy. However lingering the case, she 
shudders at the thought of abandoning it in despair, for then, shetull well knows, 
that hopeless insanity will, forever in this life, settle like a pall upon the noble 
endowments of mind now tottering into ruin before her very sight. "With ever 
trusting faith, her tender sympathy and compassion now impel her to renewed 
efforts, and, with a firm, yet gentle hand, she strives once again to awaken into 
new life the smouldering spark of intellect and thought. How her heart must 
rejoice, when the task is accomplished, a'ld she beholds the light of reason once 
more breaking through the dark cloud of disease I" 

I offer page 19 of tlie Seventeenth Annual Report for 1859, as showing 
Dr. Stokes* own admissions as to the requirements of an Insane Asy- 
lum: 

"It will thus be perceived that the Physician to the insane requires, for the 
right performance of his duties, almost special endowments. But whatever 
qualities he may possess, single-handed he can do but little, and it is one of the 
best features of the modern humane system of treatment, that female co-opera- 
iion is so much appreciated. It is impossible to over-estim.ate the services 
rendered by the Sistei's of Chariiy to the insane committed to their charge. Now 
that the revolting appliances formerly in vogue are rapidly disappearing, the 
kindly cature, the ready tact, and fertility of invention so eminently possessed by 
these devoted and self-denying ladies, afford the most valuable aid to the Physi- 
cian. By their superior education, their refinement of taste and manner, their 
patient endurance of those multiform trials and crosses which are incident to es- 
tablishments for the insane, they are capable of carrying out faithfully the 
objects the Physician has in view, and of supplying his place when absent. Thua 
it is that a continuity of action may bd maintained which will effect much more 
than he is able to accomplish himself. Hence the great advantage possessed by 
this Institution. 

** The lack of well-informed attendants is most felt by the wealthy and educated 
class of the insane. They too often find themselves condemned to the perpetual 
society of one possessed only of the acquirements of a menial, but invested with 
the authority of a master, and that generally a harsh one. Little matters it that 
a ray of intelligence may yet lurk amidst the ruins of his mental edifice, no sym- 
pathy and encouragement will enkindle it into an invigorating flame. No tender 
voice is near to dispel the mental apathy and listlessness which an utter absence 
of interesting conversation, or other intellectual occupation. Is capable of engen- 
dering and augmenting. The weak mind, deprived of this assistance, sinks 
lower and lower, and finally reaches a condition of intell^»ctual hebetude from 
which all hope of cure is for ever excluded, but which, more skillfully maniged, 
might have resulted in his restoration to society and s.aiity." 

I hesitate not to say a falser statement was never uttered by hu- 
man lips. Who will believe that one of these women could supply the 
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ports, there is a constant effort to give an undue importance to the Sis- 
ters of Charity. 

I now turn to page 7 of the Twenty-first Annual Report, to show 
the opinion of Dr. Stokes as to treatment of the insane : 

" We do not pretend to affirm, that every person, who is more or less disor- 
dered in mind, should be separated from those with whom he has been accustomed 
to live, and from his family and friends. We would not maintain that the rule 
is of universal application, and that every one, however slight the mental distur- 
bance, must be restrained from his wonted habits and manners, and confided to 
the care of strangers, in a place altogether new to him. Still the exceptions to 
the rule are not numerous, and should be made, in practice, with great care and 
discrimination." 

And also from page 10, to show his estimate of the time necessary 
for cure : 

" By the best authorities on Insanity, the mean duration of the malady, in 
cases of recovery, is from five to six months. According to M. Tuke and M. 
Esquiral, the mean duration of these cases is somewhat under one year*" 

At page 24, he gives a statement of the manner in which the patient^ 
were amused, diverted; or employed, which we will show to be false. 
He says : 

*• The Sisters have maintained, throughout the year, in full operation, and with 
their accustomed earnestness and diligence, the usual resources for amusing, di- 
verting, and occupying the patients. The females have been occupied in cm- 
broidery, knittin?, sewing, and various fancy works. Some of them are always 
industrious, whilst others, on the other hand, are disinclined to work. Kind en- 
treaties, and the example of others will often tempt the more idle and listless to 
do something. Even in Dementia, we find it not impossible, in the majority of 
cases, to induce them to work at some useful occupation. Employment, suited 
to the previous habits and stations oC the patients, mitigate the disease, and tend 
much to promote the recovery of curable cases." 

The same may be said of the passages on page 25 and 26, which I 
also read : 

" Amusements must be varied. Many soon tire of the same pursuits if fol- 
lowed up for any length of time. Hence the necessity of having at command in 
an asylum, numerous and various resources. So that when they lose their in- 
terest in one particular occupation or amusement, others may be presented. 
Reading, chess, bagatelle, billiards and other games, should be diversified with 
walking, pitching qu(5its, swinging, cricket, and various athletic exercises. The 
reading-room is an essential arrangement in every asylum. Here should be pro- 
vided books, newspapers and periodicals. Illustrated papers are always exam- 
ined and conned over with great interest by many patients. Their attention is 
arrested by imposing pictures and delineations, and ofien for houFB they may b« 
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seen intently engaged in surveying, scrutinizing, and studying out the interesting 
illustration. As, in many cases, some of the mental faculties often escape the 
blighting eflfects of disease, and are still capable of healthy and rational action." 

I read from page 27, not only to show Dr. Stokes was aware of the 
difficulty of obtaining proper attendants for the insane, but his admis- 
sion of the faqt that even the insane possess mental faculties quick 
enough to discern outrage, and remember it : 

" Nothing is attended with more difficulty than the selection of proper attend* 
ants for the insane. It is very difficult indeed to make them understand the real 
state of those entrusted to their care, and hence they are liable to abuse the trust 
committed to them. The Sit^ters take the utmost pains to impress upon every 
male attendant the necessity of preserving his temjjer, under all circumstances, 
and whatever may be the provocation, always to act with kindness, gentleness and 
steadiness. We impress upon them the duty of avoiding all harshness of man- 
ner, and if obliged to restrain (he violent, to do so promptly, quietly, and without, 
the least exhibition of anger. The insane still possess some of the mental facuU 
ties unimpaired, and are quick and observant enough to discern the character of 
those under whom they are placed, and if harshness and undue severity are prac^ 
tised towards them, some.of them will not be slow to seize an opportunity to re- 
taliate on them. They will consider them as accomplices in depriving them of 
their* liberty, and view them with suspicion and hatred. If, on the other hand, 
. they are treated with sympathy, gentleness, and a considerate regard for their in- 
firmity, even though they may be, with a firm hand, subjected to a vigorous dis- 
cipline, and obliged to conform to the rules aud regulations of the house, yet wiU 
they become strongly attached to their attendants.'* 

I read from page 29 to show what he says in relation to the class of 
patients known as " Court Patients :" 

" None of these curative agencies and instrumentalities are withheld from the 
City's Beneficiaries, but they enjoy, without restriction, all the advantages of care- 
fully regulated food, regular hours, protection from the severities of the weather, 
perfect cleanliness of clothing and bedding, proper occupation, the conversation 
of kind and judicious attendants, well-ordered amusements, the absence of every 
kind of irritation, freedom from all the exasperations belonging to old methods of 
treatment, relief from the useless advice or harsh treatment of relations ; and 
perhaps, above all immunity from domestic cares, and the daily anxieties con- 
nected with business. All these exercise an important measure of influence over 
the insane mind, and all of them are brought to bear upon the indigent insane 
Bent here by the order of the Court.'' 

And in relation to charity patients, I read from page 3 of the Re- 
port of 1859 : 

" The best attendants, the best physicians, and the most skillful and experienced 
nurses; the cleanest apartments, and of clothing the most cureful ventilation, 
the most Agreeable temperature, the purest food — everything, in fact, that can 
eoDduce to human comfort and promote human health, is supplied, often free of 
charge, to the most wretched outcasts.'' 
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In order that we may understand what Dr. Stokes means by moral 
treatiiient, or at least what is regarded by him as auxiliary to moral 
treatment, and to see with what pertinacity he still thrusts forward the 
Sisters, whom he goes so far as to. designate *' existing miracles of the 
Divine origin of the Christian Keligion," I now read from the 18th 
and 19th pages of the Twelfth Annual Report, for 1854 : 

" It is in its f\\cilities for carrying out, in a proper spirit, and with a single eye 
to the patients' good, this wholesome moral discipline in all its details, that this 
Institution enjoys a high pre-eminence and distinction. AVe have here an cstab- 
ment for the insane, the inmates of which are nursed by the Sisters of Charity. 
On them devolves much of the moral management of the patients. They are 
their constant attendants, and every hour in the day are engaged in exercising 
over them those genial, kindly influences, which they are so well qualified to exert. 
In vain would we seek elsewhere, or in any class of society,, to find persons who 
would devote themselves so zealously to the welfare of the insane. No pecuniary 
compensation could command services such as they render these helpless unfor- 
tunates. Where would we find, amongst the hirelings who constitute the ordinary 
attendants, those who would practice such complete abnegation of self in order to 
benefit and relieve their suffejing«», and who would Wiitch, with such untiring 
patience and devotion, by night and by day, over these objects of their care ? By 
many years intercourse with the insane, the Sisters have become practically ac- 
quainted with their erratic hahits — tl.eir eccentric modes of thought and action — 
and by this familiarity, have acquired great dexterity in managing, controlling 
and governing aright the insane mind. Who can rightly estimate, or duly appre-' 
ciate the powerfully curative effects exerted, in the cure of the ins^ane, by their 
gentle, mild, persuasive manner ? Always courteous and kind, the most high- 
born and refined find in them sympathising friends, ever ready to act as their 
guide and counsellor, in all their varying conditions. Whilst evincing the most 
exemplary Christian patience and benevolence under all circumstances, they are 
prompt to direct with judgment, and to act with decision, in every emergency. 
Whenever duty calls, they are quick to obey. No sacrifice is too great, no service 
too difficu't, no task too tedious, when suffering humanity demands their aid. To 
discharge with unvarying cheerfulness and alacrity, these arduous and trying 
duties; to perform, with a smile of satisfaction, offices often most repulsive and 
unpleas^ant, surely must carry convincing proof to the world, of their being actu- 
ated by the highest, purest, and holiest principles that can itifluence human con- 
duct. Their lives of self-devotion stand forth to the world as visible, existing 
miracles in attestation of the Divine origin of the Christian Religion, and of the 
controlling, sustaining power of Divine Grace. Their teachings of Ix)ve and 
Charity emanate from this exalted source, and supported by this Omnipotent in- 
fluence, they rejoice, and are glad to spend their time and their strength in 
alleviating this worst of human afflictions. For their unobtrusive labors of charity 
to this suffering class of their fellow-men during the past year — for their weari- 
some vigils by night, and their self sacrificing efforts by day, they enjoy the com- 
(brtable assurance tliat they have not labored in vain. The retrospect brings with 
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it the gratifying recollection of having been instrumental in rest ring to society 
atid their friends, many on whose minds had settled, in thick darkness, the lurid 
clouds of insanity. They have seen these dispelled, and one after another has 
departed, in the enjoyment of the blessed gift of reason, retitorcd to their country^ 
their friends, and themselves. Fur this tiiey may exceedingly rejoice and be 
grateful. They need desire no higher reward in this world for their labor, but this 
rejoicing, this Divine blessing, and the sweet consciousness of doing their duty. 
Let us then press forward with fresh ardor, and may a merciful God continue to 
bless more and more our efforts, and give success to the means used for the allevia- 
tion and cure of the afflicted sons and daughters who seek here relief from this 
dread calamity !" 

On page 26, of the same Report, he asserts that during that year, 
everything had been done that ought to have been done, and nothing 
omitted — hence I read it — and will hereafter pirove the statement to 
be false : 

" We can testify, that no day in the year has closed without the accomplishment 
of all necessary work. The Institution has never been more cleanly and quiet, 
nor the patients more contented and happy. None have been neglected. All 
have had their wants properly cared for, and been provided with every qomfort, 
gratification and hidulgence compatible with their mental condition." 

In order that it may be seen that Dr. Stokes knew that harsh re- 
straint was injurious to an insane patient, I read from page 8 of the 
Fifteenth Annual Report : 

"Each and all must be subjected to a whoiesome discipline. But this disci- 
pline, be it remembered, should not bo that harsh, austere, iron rule by which a 
prison for the punishment and confinement of criminals is governed, nor is it of 
the nature of that stern and inexorable system to which those engaged in military 
life are subjected. It should be mild and temperate, cheerful but constant. It 
should be a system in which firmness is bhmded and tempered with kindness and 
gentleness; and in bringing to bear upon the disordered mind the \^holes »me in- 
fluences of such a disciplined establishment, peculiar pains should be taken to 
save his tender sensibilities, as far as practicable, and to relieve even from view 
the knowledge of his being subjected to restraint.'* 

Speaking of moral treatment as contradistii:iguished from corporal 
treatment, he says at p. 9 of the same Report : 

" Whilst therefore the necessity and importance of therapeutical means cannot 
bo denied, especially in acute cases, yet, in that large class comprising the chronic 
cases, we must admit, that moral influences i')08sess by far the greater efficacy. 
For such, moral treatment is the great sheet-anchor, and upon the attendmt rests 
the responsibility apd duty of carrying into action and efficient operation the varied 
influences embraced within this term. You see then what an important part the 
attendant is called on to perform. The duties of attendants on the insane, are 
acknowledged by every superintendent to be of a most difficult and responsible 
character. No one, not possessed of the most humane disposition, and accustomed 
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to the exercise of a philanthropy which nothing can weary, and a judgment 
which hardly anything can disturb, is fitted to engage in this high and holy 
office." 

I shall use the tabular view contained in the Fifth Annual Report, and 
now announce my object in doing so is to show it to be utterly false. 
For the same purpose — that is, to show the false representations — I shall 
read from the 6th, 7th and 8th pages of the Sixth Annual Report for 
1848, on one of which it is stated : 

" The Sisters of Charity, sustained by the highest and holiest of all the consid- 
erations that can influence human action, and looking for their crown and reward 
not to this world, but to the life beyond the tomb, are enabled to withstand, with- 
out a frown of displeasure, the utmost contumely and bitterness of language that 
the unconscious maniac can heap upon her. Here by the couch of the most sorely 
stricken and sufifering of earth, amidt^t the wildest excitement of frenzy, they stand 
calm and self-possessed, ready to bestovv freely upon them, their profound sympa- 
thies, and charitable offices.. Whatever may be the abuse heaped upon them, 
however much the patient may repel and resist their attentions, they do but the 
more endeavor to soothe the tempest of the mind, by expressions of tender 
solicitude, and by oft-repeated acts of kindness." 

At page 9, of same Report, it is represented that whatever may be the 
provocation, retaliation on the part of the attendant is never allowed. 
We will show the very reverse : 

" As regards the male attendants ^ who, under the supervision and direction of 
the Sisters, attend upon the male patients, they are encouraged in every way, to 
treat the patients under their charge with the utmost forbearance, kindness, and 
gentleness. The duty of abstaining from the use of violent or intemperate lan- 
guage, is carefully and constantly impressed upon them. Whatever may be the 
provocation, not the remotest semblance of a shade of retaliation is ever counte- 
nanced or even tolerated. They are instructed not even to talk to the patients 
in a loud and scolding manner, but always to be gentle, courteous and kind. 
They are not allowed to persevere in arguing with them, or to contradict them, or 
to reproach them for their faults, but a continued exercise of forbearance and uni- 
form good will is required from all.'* 

We will prove that some were beaten, others shut up, by way of pun- 
ishment, for three months. 

The alleged distinguishing characteristic of the Mount Hope Institu- 
tion, is the moral treatment pretended to be there pursued. It has 
been alleged from the time of its foundation. It is suggested as para- 
mount throughout the whole of these Reports. In proof of this, I read 
from the 11th page of the Report for 1843 : 

" Of such paramount importance is the moral treatment of the insane now 
esteemed, that it can hardly be deemed of inferior importance to medical." 

Also page 13 : 
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*' Every day's experience tends to confirm our belief in the incalculable import- 
ance of active employment and humane treatment in the most enlarged sense of 
the word. By an observance towards our patients of the usual courtesies and 
civilities common in the social intercourse of life, we endeavor to exalt their self- 
respect, and by maintaining a firm, self-collected denieanor tempered with the 
utmost humanity, we strive to' win their confidence and afiection. In fine, wo 
believe with Jacobi, that * the whole system of moral treatment of the insane may 
be summed up in two words, kindness and employment.* " 

For a similar purpose I shall use Wm. Geo. Read's letter, adopted by 
Dr. Stokes, on the 15th, 16tli and 17th pages of the same Report, in 
which he says : 

"I ascertained with regard to discipline, that they never permit the infliction of 
blows, nor subject their patients to the strait jacket, which they consider extremely 
harassing ; and which, in one case at the Maryland Hospital (if I remember aright,) 
nearly caused the death of a frantic sufferer, by strangulation ; the collar having, 
by his struggles, been drawn tightly across his windpipe, in which condition ho 
was found by the Sisters. Neither are they partial to the * mits,' which they con-, 
sider insecure, and therefore dangerous both for patients and attendants. When 
they do employ them, they prefer linen ones, as less liable to stretch than leather. 
The Sister tells me, patients will almost always contrive to slip their hands out of 
the mits, when alone, and replace them when they hear some one coming. Their 
most usual mode of restraining the violent is, with a sort of sleeve, invented by 
themselves, as I understood, and which is attached to a frock body, made to lace 
up behind, like a lady's corset." 

Also Fourth Annual Report, pages 6 and 7 : 

** Men have at last fully awakened to a sense of the enormous abuses practiced 
in the asylums of a former day, and of the pernicious tendency of the old system 
of treatment ; and the result has been, not merely an abandonment of a system of 
management fraught with so much cruelty and abuse, but the adoption, also, of 
plans of treatment much more accordant with humane feelings." 
eooooooooooooe 

'* It is, at last, on the character of the attendants that must mainly depend 
almost every thing relating to the comfort and well-being of the patient. Unless 
they are humane, cheerful, good-natured, and capable of entering heartily intotho 
views of the physician, the patient will necessarily be deprived of most important 
aids to his recovery. How is it to be expected that the uneducated hirelings, 
who, for the most part, enlist in this service in most institutions, can possess theao 
essential endowments of the mind and heart ? Besides the possession of these rare 
qualities, it is all important, too, that the attendants should be familiar with the 
habits and manners of respectable life." 

One of the averments of the indictment is that patients were debarred 
the use of pens, ink and paper ; in relation to this averment, we shall 
read from pages 16 and 17, of the Eighth Annual Report for 1850 : 
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EPISTOLARY CORRESPONDENCE. — VISITS OP FRIENDS. 
"Wo rarely have occasion to interdict our patients, both male and female, from 
the pleasure of carrying on a constant epistolary correspondence with thf*ir rela- 
tivts at home and abroad. This is at once the means of pleasant occupation and 
amuvoment, and the}' evince much satisfaction In being allowed this privilege. 
Nothing can exceed their delight, wiien they receive letters written in a kindly 
and encouraging strain in return. The soft and soothing answer operates delight- 
fully. In their case it seems to be alwaj's ** balm to the hurt mindJ^ The inter- 
course, when thus gently and judiciously conducted, generally contributes either 
to the relief of the patient's malady Tor a time, or to its ultimate cure. On the 
other hand, there are patient.^, whom letter-writing would injure, and, in their 
case, we need scarce add, it is not allowed. The privilege of communicating by 
letter with friends at home may be safely allowed at a much earlier period in the 
progress of the case than can the visit of friends, and acquaintances. This is a 
subject, we find, in many cases, exceedingly difficult to make the latter compre- 
hend. How an interview with a member of the family can prove detrimental to 
the patient, is altogether unintelligible to them. They fondly imagine that it 
<«iCOuld have no other than a soothing and comforting effect. Nothing can be more 
erroneous than such an impressicm. One principal object of separating the insane 
from his home is, to interrupt by an entire change of surrounding circumstances, 
and break up the associations that cling to every one connected with Ihe scenes 
amidst which the malady originated. The propriety of visits from acquaintances 
must always be left to the judgment of those to whom the management of the 
case has been intrusted. The welfare of the patient often demands that they 
should be completely interdicted. For if insisted upon, it is apt to occasion a 
renewal of excitement, which it may require weeks to subdue. When the proper 
period for the visits of friends arrives, and we believe the}' will be unattended by 
injury to tlie patients, it always affords us more pleasure to solicit than to refuse 
them.'* 

\Ve shall also read from pages 21, 28 and 29, of Eleventh Annual 
Report: ' # 

** With regard to the methrds and resources constituting our moral treatment, 
there has Ixxjn no deviation from the system describetl in former reports. In the 
earlier stages of the disease, rest, seclusion, and the removal of every external 
source of excitement, are for the niDSt part found necessary; in the later stages, 
when convalescence has begun, or the acute stage of the disease has p:issed over, 
employment both of body and mind is had rccours3 to, without which neither 
mental nor physical health can be maintained or improved. Walking, both 
within and without the grounds of the asylum — the male patients taking, in the 
coldest weather, long strolls in compani'.s of fifteen or twenty, in the surrounding 
country — domestic labor — picking hair or nv.^ss — sewing, knitting, embroidery, 
reading — amusemerits of various kinds, as playing back-gammon, dominoes — 
social meetings, enlivenevl with music. K>th vocal and instrumental, may be enu- 
men\tt,Hl as some of the re&Mirccs we bring into requisition wiih the view uf direct- 
ing tXxQ insane mind into healthier channels of thought. Their beneficial effect in 
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alleviating the suffering, and in promoting the recovery of our insane patients, 
can hardly be held in too high estimation. These moral measures may in truth 
be regarded as of paramount and primary importance in ameliorating and improv- 
ing the condition of all, even the most deAented. Of these moral appliances, 
fresh air occupies a position of transcendent interest. In the treatment of all 
nervous complaints, exercise in the open air and muscular labor are productive of 
the most salutary effects. Fresh air has been truly called an anodyne, and fatigue 
in consequence of hard work may be said to be the best of opiates. For able- 
bodied lunatics, any employment is preferable to the stagnation of mind and body 
inevitably resulting from idleness." 



" The patients of this Institution are remarkably favored in possessing the piooB' 
and priceless services of the Sisters of Charity. They are their nurses and hourly 
companions. They watch over them by day and by night. They attend the 
female patients in their walks, in the sewing-room, at the reading classes, and, 
over the male attendants, exercise a watchful eye, to prevent any abuse of authority. 
The Sisters adopt here that principle, upon which the successful management of 
the insane most especially depends. Whatever may be the variety •of the mental 
disease — however chaotic in its manifestations the intellect, still is the effort made 
to maintain in healthful play every remnant of reason. They are still treated, as 
far as consistent with their own safety, and that of others, like rational beings. 
Their wayward acts, and impulsive movements receive,. at their hands, no harsh 
reprimand. No means of correction and punishment can for a moment be tolerated 
or countenanced. But viewing their acts as the result of disease, and rather to be 
met by sympathy and commisseration, than by sternness and severity, and know- 
ing that the mind of the insane resembles, in many particulars, that of a child, 
kindness, with decision, regulated and tempered by pity for their misfortune,: 
influences and controls their every action. To act out this benignant and heaven- 
gifted principle with the frantic and furious, no less than with the. unhappy Tictim 
of sadness and sorrow, requires a heart steeped and bathed ii^Jihat Divine influence,, 
which emanates direct from the bosom of the Saviour Himself. Who that seea 
the Sisters in zealous devotion to the afflicted and suffering, of every class, to Uift 
rich or poor. Christian or infidel. Catholic or Protestant, Jew or Gentile, and meting: 
out their deeds of Charity with unwavering impartiality — who that sees them thus 
engaged, amid the trying scenes and circumstances that here environ them, can 
doubt their being sustained by considerations and a "Power not on earth?" 
Surely of this, their self-sacrificing lives, and uncompromising abandonment of 
every earthly pleasure— of all that the world holds in high esteem— to the one 
purpose of administering to the necessities and sufferings of their afflicted fellow- 
men, speak in full and abundant attestation." 

Notwithstanding all these declarations and representations by Dr. 
Stokes, we will show that with his knowledge and the knowledge of 
Mary Blenkinsop, the patients were frequently punished by cruel, coarse - 
and ignorant attendants of botb sexes. 
4 
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We shall also read from pages 8 and 9 of the Report of 1856, 
page 11 of the Report of 1851, page 24 of Report of 1855, and I call 
particular attention to page 25 of the 18th Annual Report for 1860. 
It professes to give a picture of hy/ne life : 

MORAL TREATMENT. 
'* Employment and amusement. Our exertions, during the past year, to keep in 
tixW play and vi;i;orous action the various resources for amusement and recreation, 
have undergOQe no abatement. The Sifters have been indefatigable in their efforts 
to assimilate the system pursued as near as possible to the characteristic and agreea- 
ble features of domestic, home life. The musical parties^ and social reuniontf the 
tewing and reading parties, have constituted some of the means resorted to, to in- 
terest and gratify the patients committed to our charge. The entertainments 
giTen to the patients have been more numerously attended, and more varied in 
character, than in former years. On Christmas day, about one hundred female 
patient&partook of their usual entertainment in the large parlor, which was fitted 
up with evergreens, appropriate to the occasion. The whole of Christmas week 
was to very many, of every class, a season of enjoyment and pleasure." 

If this were true, it would be pleasant indeed, but we shall prove a 
very different state of things. The indictment charges the insufficiency, 
insecurity, unsuitable and contracted character of the construction of 
the buildings of the Institution. On these points we shall read from 
page 29 of the same Report. Referring to the associated dormitories, 
the Report states : 

*' The associated dormitory will be for the accommodation of five or six patients. 
These are intended for the timid — thot>e who fear to sleep alone, and a portion of 
the suicidal, who require constant watching. On each corridor there are also two 
rooms, communicating with each other, by a door, one to be used as a sitting- 
room, the other as a sleeping apartment. The inmates of all the rooms are furn- 
ished with a dre:^ing case, with a mirror aflSxed to each, and a wash stand, though 
there is a lavatory attached to each ward, and fitted up in the most complete 
manner. In each lavatory are hot and cold water taps ; a bath, either hot or 
oold ; a shower bath — ^in fact everything necessary to secure perfect cleanliness of 
the inmates." 

Notwithstanding this plausible statement, we will show that an unfor- 
tunate patient met a lamentable death in one of these associated dor- 
mitories ; mot hb death under circumstances utterly inexcusable and 
&irly attributable to gross indifference and neglect. These Reports 
throughout are full of misrepresentation. I assert they are mendacious, 
— ^mendacious ! 

We shall offer in evidence, that Br. Amiriah Brigham, editor of the 
Journal of Insanity, and author of several excellent works, visited 
Mount Hope in 1S48, and in the April number of his Journal, the 
tditor gay« tlus statement about Mount Hope — 
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Mr. Schley. — I object to this statement, as affecting the character 
of Mount Hope, by a person who visited that Institution. What do 
you offer it for ? 

Mr. Rogers. — I offer this discussion to show that Dr. Stokes' mind, 
in the year 1848, was called to certain defects of the Institution. 

Mr. GiTTiNGS. — Dr. Brigham's statements are not legal evidence. 

The CouiiT. — State the substance of what you expect to prove. 

Mr. Rogers. — It iq utterly impossible to show the admissibility of 
this paper without reading it ; it is a discussion between Dr. Brigham 
and Dr. Stokes. I believe this paper to be legal evidence. 

Mr. GiTTiNGS. — When I look round upon that table and see the 
number of books and papers collected there, if he is allowed to enter- . 
tain your Honor with the correspondence of Dr. Stokes through his 
life, the correspondence of some dead man with Dr. Stokes twenty years 
ago, why, if these things are to be permitted, where in the world is 
this case to end ? There is enough reading on that table to take three 
days to get through the opening statement. 

The Court. — I understand Mr. Rogers proposes to give as evidence 
a statement of what was said by Dr. Brigham and the reply of Dr. 
Stokes, for the purpose of showing that Dr. Stokes acknowledged 
certain things in relation to the government of insane persons — 

Mr. Rogers. — That's my object. 

The Court. — And that these statements were not made in ignorance, 
but that he knew what he said. 

Mr. GiTTiNGS.---He does not even propose to show that these letters 
are authentic. 

Mr. Rogers. — I shall offer evidence to show that these letters of Dr* 
Brigham were addressed to Dr. Stokes. 

Mr. GiTTiNGS. — What will this prove? Merely that Dr. Stokes 
and Dr. Brigham had a correspondence twenty years ago, and differed 
upon a certain subject. 

Mr. Ensor. — Suppose it is not evidence, that does not go to say that 
mcy friend shall not now mention it. If Dr. Stokes* declarations, even 
from his boyhood up to the present time, have been respecting this 
Institution, then he can give in evidence everything he has said. 

Mr. Schley. — You must first show the fact that that letter was a 
veritable production which emanated from Dr. Stokes. By making 
him a defendant, you have precluded him from explaining what is 
there. When the learned Counsel says Dr. Brigham was a great man, 
I ask what effect has that upon this case ? There are certain rules of 
evidence by which we are all guided. I shall never forget the rebuke 
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I once received from the great Chief-Justice, who is now no more, 
when I proposed to read from a newspaper of Baltimore, and he said : 
**Away with your paper — ^that is not evidence." What right has the 
learned Counsel to read a published paper, to which the name of Dr. 
Stokes is appended, before proving that Dr. Stokes wrote that paper ? 
We are here trying a case of conspiracy, and the learned Counsel has 
read book after book for twenty years back, for the purpose of proving 
a scientia, and therefore he says I am justified in reading this paper, 
not for the purpose of proving a conspiracy, but to show Dr. Stokes* 
attention was called to certain defects in the Institution twenty years 
ago. What has this to do with the conspiracy ? You must show acts 
done within the year ; the law is stern upon that point. How can this 
affect Mary Blenkinsop ? What right have you to read, against her, a 
letter of Dr. Stokes to Dr. Brigham? What connection is there 
between Mary Blenkinsop and this letter ? Admitting, as far as Dr. 
Stokes is concerned, that he knew five or six years ago, that this was 
not proper and that was not proper, how, in the name of common 
sense, has it any connection between the question here at issue ? That 
book has nothing to do with the alleged offence with which these par- 
ties stand charged. I am unwilling to listen to the reading of it. 

The Court. — It seems to me, that this is not the time to argue this 
point ; that will rise when the paper is to be given in evidence. This 
is a mere statement of what the paper is expected to prove. It would 
be, probably, more technically and strictly correct, for him to state what 
he expects to prove by the paper, without reading it. 

Mr. EoGERS. — I offer this as evidence against Dr. Stokes, not against 
Mary Blenkinsop. We shall show that a certain correspondence took 
place between Dr. William H. Stokes, and Dr. Amiriah Brigham, Editor 
of the only Journal of Insanity in the United States ; that this was a 
journal that relied upon the patronage of men in the position of Dr. 
Stokes. We shall show that the answer of Dr. Brigham came to Dr. 
Stokes' knowledge. From the Journal of Insanity for 1848 (p. 149,) I 
read to show that certain defects in Dr. Stokes' management of Mount 
Hope were early called to his attention. I read for the purpose of 
showing a scientia — ^to show that those Keports were made with a fraud- 
ulent mind. I will show from a letter of Dr. Brigham, (p. 276,) that 
Dr. Stokes continued to mix the inebriate patients with the insane 
patients, which was doing a wrong to them, and he knew it. I shall 
show by th^ letter, also, that Dr. Stokes' attention was called to the 
p!^uli^ organization pf the Mount Hope Institution, that while other 
iopA were subject to legal visitations and inspection of the State 
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no representative guardians as far as I have seen. I shall show that 
Dr. Stokes* attention was called by Dr. Brigham to the erroneous 
character of these Annual Reports. I shall show that Dr. Stokes per- 
sisted in representing to-the public that the Institution was well ven- 
tilated and heated,^, when his attention had |)een called by Dr. Brigham 
to the bad ventilation, to the stench, &c. I shall expect to show by 
this correspondence, also, that Dr. Stokes' attention was called to the 
fact that this Institution had no medical supervision whatever, and 
th^'t the necessity for a resident officer in every well-regulated Institu- 
tion of the kind was plainly acknowledged — ^that Dr. Stokes knew this, 
perfectly well — that when this Institution only had seventy patients, 
it wafe brought to his notice. I shall offer this reply of Dr. Brigham 
in evidence, as, according to all reasonable suppositions, it came to the 
knowledge of Dr. Stokes. I shall prove, as far as- 1 can by the expert 
Witnesses, that Dr. Stokes must have received this reply and his atten- 
tion must have been called to them. 

In laying the foundation of our case, it is necessary and proper that 
we should show what has been the character of these Reports — that 
they contain " false and fraudulent statements," in the language of the 
indictment. I will now endeavor to point out some of these " false and 
fraudulent statements," and explain in what the falsity consists, so 
that when the evidence is brought, you will be able to understand it. 
In the Report for 1864, Dr. Stokes states that the number of patients 
in the Institution at the end of the year was 270^that the admissions 
during the year were 535. I will show that in a table in this Report 
Dr. Stokes makes a certain statement as to the number of patients who 
were recovered, improved, and dismissed, or remaining in the Institu- 
tion in an improved condition, (that is, insane patients.) I shall 
endeavor to show and point out to your Honor, the means by which I 
shall prove that these statements a.Te fakehoods — I have no other name 
to give them. I could use softer language, but I must speak the 
truth. 

Dr. Stokes states, (p. 14 of this Report,) that the whole number of 
cases of insane in this Institution, including mania-a-potu^ were 535 ; the 
whole number, excluding mania-a'potu, 422. Now, your Honor, I shall 
contend that it is a falsehood — a direct falsehood — that there were 422 
cases in that Institution in the year. I shall show that Dr. Stokes 
received during that year 214 inebriates into his asylum; that he 
turned 91 of these inebriates, although not mania-a-potu patients, and 
put them among the insane ; that in order to increase the number of 
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these cures and improvements, Dr. Stokes, who really received into his 
Insane Asylum in the year 1865, 214 inebriates — that he took 91 of 
these men out of the class of inebriates, termed them insane with oino- 
marda — id est, a passion for liquor, and put them into the list of 
insane, and they are everywhere found in this report as cured and 
recovered. 

I told your Honor that there was a remarkable fact in one of the 
Reports relating to the number of male and female patients. In all 
asylums throughout the world, the number of female patients some- 
what preponderates. Nevertheless, here are males 235, females 187. 
Of these 235 male patients, 91 were affected with oino-niania, a disease 
which is not mentioned at all in any one of the first fifteen reports. I 
shall show your Honor that this oino-mania was simply a convenient 
disease, although there are traces of it in early writers. 

Mr. Preston. — I object to your manipulating the Reports in such 
manner as to create an unwarranted statement — manufacturing 
diseases to suit your own purpose and attributing them to Dr. Stokes. 

Mr. Rogers. — I intend to show that Dr. Stokes falsified the number 
of insane in his establishment for the purpose of falsifying the number 
of cures and the number of persons improved. I shall show that in 
the year 1858, this oino-mania first appeared in the Report, and grew 
up until it reached 91 cases in 1864. 

Mr. Preston. — I object, may it please the Court, to any further com- 
ment on this eubiect. All this discussion of oino-mania is entirely out 
of the legitimate course of statement ; the greater part is comment, it 
is not a statement, but the Counsel's speculative views. If this be al- 
lowed, a similar latitude may be claimed on our side, and if so, when 
is this case to terminate ? The issue here is to show a conspiracy. I 
cannot see how the parties alleged to be conspirators are to be con- 
nected with the chimeras of the Counsel. We desire to know what 
all this has to do with the charge contained on the face of the indict- 
ment. It is not pretended that sister Euphemia is in any way respon- 
sible for anything growing out of the speculative opinions of Counsel 
upon the Reports. I know this Court will not say that the act of 
one is to bind the other, unless the conspiracy is first shown. 

The Court. — ^We do not suppose that either of these parties is bound 
- by the act of th^ other. 

The usual hour of adjournment having arrived, the Court ad- 
journed. 
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SECOND DAY. 

With the utmost anxiety, your Honor, to abbreviate the length of this 
opening statement, I do not see that I can depart from the course which I 
commenced yesterday. I do not see how I can put your Hoiior in posses- 
sion of this case, to make you understand the pertinency of our testi- 
monjr, except with such an opening as I have made. If the Counsel 
for the Traversers, I allude particularly to Mr. Preston, will spare 'me 
some of his hostile interruptions — 

Mr. Peeston. — I permit no man to attribute an^lhiB^ to me, excepit 
what he may attribute fairly, while it would be disagreeable to have 
what might be construed to be a personal discussion with the Counsel. 
I am unwilling that he shall characterize my just objections as hostile 
interruption ; I am here to discharge a duty, and shall do so with firm- 
ness, courtesy, propriety, and a due sense of responsibility. 

The CouET.— Gentlemen, forbear all remarks. In relation to the 
opening, it does really seem to me the m^ner of opening is not exactly 
in the usual way. I think it would be just as well for the Counsel to 
state there are certain false statements in the different Reports, and 
that he expects to prove that they are false ; I should then pretty near- 
ly as well infer what is meant, as by their being read. 

Mr. RoGEES. — Having thought over this case, I was convinced that 
it was impossible for me to put the Court in possession of the pertinence 
and value of our evidence unless the attention of the Court was fully 
awakened to all the matters which I have brought before it. I shall 
further show the grounds of this prosecution. I will show in evidence 
that these cases of oino-mania, although during the earlier years of the 
Institution, say the first fourteen years, when there were some sixteen 
•hundred cases treated in the Institution, when it received marda-a-potu 
patients, still, during all that period, there was not a single case of 
male oino-mania ; but during the year 1864, the year on which the 
prosecution 'chiefly rests, there were twelve female cases of oino-mania. 
We shall also appeal to the testimony of experts as to the impossi- 
bility of the truth of those statements of Dr. Stokes, as to the uniforni 
improvement in the patients of Mount Hope. While appealing to the 
authorities, we will offer in proof every table that I ha\ e been able to 
meet of other Asylums in this country, giving statements of the num- 
ber recovered and the number improved, to show that where Dr. Stokes 
makes the improved almost ninety-nine per cent., they do not make the 
improved more than six per cent, of the patients that are not cured. 
I have just indicated the line of proof which we shall follow. We will 
offer Reports of the Insane Institutions in England, in which we shall 



56 

show what were the number of improvements in twelve of the largest 
establishments in Great Britain. 

We shall connect Mary Blenkinsop with these Reports, through the 
testimony of the printer. We shall show that these Reports were 
printed for the Mount Hope Institution, and paid for by the Mount 
Hope Institution ; that they were not the private Reports of Dr. Stokes, 
paid for by himself, or addressed to any of his private friends, ,or to 
the Guardians of the Institution, as they are nominally called, but that 
they were the prospectus of it, addressed to the public. Qne of these 
Reports is embellished with a steel engraving of the Institution, at the 
expense of the Institution ; that these Reports have all the charac- 
teristics of public prospectuses ; that a number of them were sent to 
the Institution to be thence distributed ; paid for by those who are in 
the government of the Institution, that is, by Mary Blenkinsop. In that 
way we connect her with the conspiracy ; we also shall show that she 
was the presiding officer of the Institution, the substitute of Dr. Stokes, 
as physician of* the Asylum, and acted as such in directing the insane 
in his absence. We will show that she must have been a sharer in what 
we term in this indictment, " fraudulent and false statements and alle- 
gations." Shall I again say these mendacious statements ? Because, your 
Honor, we will, of course, show that this lady, having this position in 
the Institution, could not be ignorant of those who are really insane 
patients, and those who are inebriate patients. We diall show by our 
testimony that there were a number of women in this Institution who 
were not insane. I own that I was myself puzzled when a witness for 
the State stated the names of a number of females there who were not 
insane, but when I came to examine Dr. Stokes* table, and saw that 
there were twelve female cases of oino-manid in this Institution, I was 
perfectly able to reconcile it. 

We shall also complain of it as a grave offence that some women of 
the most reputable families of the city, who were placed ^here, not so 
much for insanity, as an hysterical condition ; that these ladies were put 
in the very passages and rooms of twelve women of bad character. We 
shall also show, by the testimony, that a lady of reputation from Phila- 
delphia, a lady of wealth, character and education, was, by those who 
governed Mount Hope, looked up for some days or a week, in a room 
with a woman of thorough bad character, according to the statement 
of the sisters themselves, brought out of a Magdalen Asylum. 

There is one very important count in this prosecution, and that is the 
allegation of Dr. Stokes and Mary Blenkinsop, that this Institution was 
aoitaUy provided with medical attendance. I shall be able to show 
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that Dr. Stokes and Mary Blenkinsop must have known that this was 
a most false and deceptive statement. I shall show that Dr. Stokes was 
a member of the American Association of Superintendents of Insane ; 
that this Association held a meeting in the city of Baltimore, at which 
Dr. Stokes was present, and that certain resolutions were passed unani- 
mously. I shall read one of those resolutions, from the 11th Volume 
of the Journal of Insanity, conducted by the members of the Utica 
Asylum, pp. 160-63, pub. 1854. I think one of our witnesses will tes- 
tify that he could reach with his hand to the ceiling of the apartment 
where he was confined. Kesolution 4 says the physician should be 
the Superintendent and chief Executive officer. We shall show by the 
testimony that Dr. Stokes, in addition to Mount Hope and Mount Hope 
Eetreat, has a large private practice. We will show that Mount Hope 
is not in any sense, provided with attendance. We will prove that it 
is the unanimous opinion of European writers that an Asylum con- 
taining two hundred patients, should have one resident physician and 
one assistant at least. 

Mr. Schley. — We contend that what you now refer to, is not evi- 
dence. 

Mr. EoGERS. — I am averse to occupying your Honor's time, but I 
have a statement of a case tried in England, which was opened pre- 
cisely as I am opening this case. 

The Court. — We do not recognize that right in this country. 

Mr. KoGERS. — I shall also call attention to the number of male atten- 
dants at Mount Hope, to show whether they are sufficiently attentive, 
or not. 

The Court.:— If you would state the substance of what you expect 
to prove, it would not be so objectionable. X# 

Mr. Schley. — It was for that reason that I interposed. He has 
thought upon these things a great deal ; he has read page after page 
and book after book, picking out a line here and a sentence there, dove- 
tailed them all, and made a sort of mosaic work ; truly he has labored 
very hard, but I cannot say it has been a labor of love on his part. It 
seems to me, if we are to go on in this way, reading first the Report 
of a British Institution, and then the Resolutions of an American Associa- 
tion, this case will be interminable. The point we wanted to make 
yesterday was this : to bring a case to trial, we have certain rules of 
law, by which evidence pertinent to the issue is to be admitted, and 
that which is impertinent to be thrown out. We will be able to satis- 
fy your Honor that comment at this stage of the case is inadmissible ; 
our brothers on the other side say that it is law. We have nothing more 
to say. 
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Mr. Rogers. — With due deference to the learned Counsel, and with 
greater deference to the Court, I have really thought that I have the 
right, in a difficult and unusual case, to lay all before the Court or the 
Jury, which would enable them fairly to appreciate the evidence and 
understand the whole ground of the prosecution, but I have not done 
80 this morning, desiring fully to comply with the wishes of the Court, 
I have merely referred to the English* Report, which I claim to be good 
evidence hereafter, and I have quoted nothing which is not evidence. 

The CouRT.-^When, on yesterday, you proposed to read certain re- 
ports of Dr. Stokes, and to show that these reports were false, I per- 
mitted you to read so much of them as might be necessary, but I think 
you have gone beyond that. 

Mr. Rogers. — I am done that part ; I thought I could state that I 
intended to prove such and such by the Report of the Association of 
Insanity. I come now to the oral testimony of the witnesses. I shall 
prove, your Honor, that certain persons have been improperly cbn- 
fined in Mount Hope and improperly treated while there. We will 
bring a most remarkable case to your Honor's attention, of a person 
who was attacked with disease, whether insanity it may be questioned, 
some six years ago, who was placed in an Asylum, at Flushing, and in 
an improved condition was removed to Mount Hope, where she came 
in contact with persons who regarded her as sane ; that they persisted 
against her wishes, in holding her there year after year ; that finally 
she was discharged by habeas corpus ; that she was found sane at the 
very time Dr. Stokes held her insane, and kept her there ; that this 
woman, discharged by the law, and held by him as insane, and yet dis- 
charged by the law as sane, has for some two years been out of the 
Institution, and is universally known as a perfectly sane woman. I 
believe that woman is as sane as any woman in the city of Baltimore. 
I shall show iniquitous treatment towards that woman. I shall show 
that far from giving her exercise which would make her convalescent, 
that she was confined for weeks in her room, deprived of mental occu- 
pation and amusement; that if it had been the. settled purpose of Dr. 
Stokes and Mary Blenkinsop to have prevented the cure of this woman 
they could not have better arranged their purpose. I believe the wit- 
ness will support everything I have said. I will show that, during a 
period of some months in the winter, when coal was high, the Sisters, 
anxious to economize their funds, the buildings were without proper 
heat and ventilation. I will show that Miss Sarah Tuthjll, who was a 
Carmelite nun, and was in the Carmelite convent for four years, having 
lost much sleep, was sent in a condition of alleged insanity to the Mount 
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Hope Institution ; that there she was treated as a pauper ; that these 
Carmelite Sisters, who professed to be indeed Sisters of Christ the Lord,, 
these holy women, all having taken the same vow, placed her there as 
a pauper. I shall show that they treated her in the most iniquitous 
and abusive manner — that for months, although she was sufficiently 
sane to go into the convalescent ward, to manufacture fine articles, that 
she was punished, by the shower bath in winter, tied, a strait jacket, and 
every infliction that the malignant temper of the Sisters in charge of 
the Institution could inflict upon her, was inflicted, that confined there 
as a pauper, made to assist in the work of the Institution, this woman, 
at the end of eight years, was discharged by the law ; and this woman 
held there as insane, is found to be, during one year of the time, per- 
fectly sane and able to take care of herself; perhaps retaining some 
morbid impressions of education, for great pains had been taken of 
course to ^x some certain ideas in her mind, as to the sanctity of her 
vows, dec, a woman perfectly able to take care of herself, and entitled 
to the lawful rights of liberty. I will show in another case, in order to 
connect the male department of this Institution, that notwithstanding 
the great care of the Sisters, so forcibly depicted by Dr. Stokes, that a 
man who was ifour or ^^^ years ago a hale gentleman, was placed in this 
Institution with softening of the brain ; that an affectionate wife had 
been able to attend the man during his confinement for three years ; 
that he is sent to the Institution, and that this attentive wife was refused 
admission to him 'on her several visits, — only allowed to see him, as she will 
prove, at a distance behind a tree, under the pretence that her visits would 
injure him ; that at the end of two months, terrified at his miserable ap- 
pearance, she withdrew him from the Institution, took him home, exam- 
ined, and was horror-struck at finding his body bruised and beaten ; that 
this man, imbecile indeed, was still able to remember that he was beat- 
en by the red-haired man ; that the man, when examined, was found to 
be in a most filthy condition, so that his wife will almost shrink from 
describing it ; that he had not only been shamefully neglected, but he* 
had not been washed, his hair had not been combed, and he was in a 
condition which might have been expected. I shall show that a gen- 
tleman, Mr. McGee, passing along a street in the city of Baltimore, not 
knowing whether it was a Catholic or Protestant Institution, saw one 
of the male attendants rush up and seize one of the patients, Mr. George 
Porter ; that this gentleman, Mr. McGee, was shocked at the violent 
manner with Which this attendant at Mount Hope ran out and seized 
this man, and said to him this is not the way to treat patients ; because 
he already found him seized by the neck and violently shaken ; that at 
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the rebuke of Mr. McGee the attendant let him go, and the insane 
man said : " Don't let him take me back, they beat me i;i the mouth ;" 
that as he was being taken back, they met another keeper, and thej^ 
both pushed him violently and seized him by the throat, and that this 
man said : " I told you how they treated me, and what they would do 
to me if they took me back." I shall show that a lady, Mrs. Pum- 
phrey, was confined there by her husband ; that she had simply a 
severe febrile mania; that her mind was not disordered; that she 
was detained there two or three years; that as sooa as she went, 
her husband took a mistress in her place ; that Dr. Stokes persisted 
in detaining her ; that this woman was discharged by the law, and 
held to be sane. We will produce Mrs. Pumphrey, and those with 
whom she has been residing for months ; we will show that she is sane, 
that she is entitled to her liberty, knows how to take care of herself, 
and knows how not to hurt other people. We will show that Miss 
Louisa Aitken was placed there under an attack which seemed to be 
little more than an attack of hysterical disease ; that she was soon placed 
in the convalescent ward; that this lady, by way of punishment, was 
seized by these Sisters, not by the advice of Dr. Stokes, but the Sisters 
themselves undertaking to punish the patients, which is not done in 
any good Insane Asylum, and ducked in a bath in winter time, and 
held there, bound hand and foot, while other sisters poured water over 
her face so as to produce suffocation ; that in consequence of this treat- 
ment, she was taken sick and confined to her bed for three days. That, 
in the cellar of the lodge, a man was confined for weeks in a place un- 
heated. I shall show, that of all things in the world, those women 
who kept this Institution most dreaded communication with the outside 
world ; that Miss Fleming, for endeavoring to communicate with the 
outside world, regarding herself as a sane woman, is taken out of the 
convalescent ward, and put for a period of time among the very worst 
maniacs, compelled to listen to the most loathsome language. I shall 
show that this act done to Miss Fleming was done to others. I shall 
endeavor to show that the patients in this Asylum were not in general 
treated as they are in good Asylums. We have no desire to speak of 
the women conducting this establishment in any unfitting terms, but they 
are here, at least one of them, to-day, at this bar as a criminal, as hav- 
ing violated the laws of the State, and I see no reason why I should 
not speak of her as one speaks of any other criminal whatever. Some 
of those other ladies, in the indictment, are denoted by the words. 
" divers other like evil disposed persons, whose names are to the Jurors 
unknown." It is necessary, therefore, that we who are this day seek- 
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ing to come in contact with the fact, shall strip off all disguise. I shall 
expect to show that Sister Dolores, one of the Sisters in that establish- 
ment, was not a lady at all of illustrious descent, as her name would seem 
to indicate, or one who came from ancestoral halls, but who was simply 
Peggy Mahony, a lady of no education, and, of course, vulgar manners, 
and who does not answer the description of Dr. Stokes. I shall show 
that Sister Serephina had not anything of the mildness of the western 
breeze — that she was not so denominated on account of the angelic 
sweetness of her countenance — that she was a young Irish girl who had 
formerly sold vegetables in the market. I will show that this lady did 
not answer the description of Dr. Stokes ; that she was not fit to have 
the power of inflicting mechanical punishment. I shall also show that 
Sister Theresa, whose real name is Dobbins, is also Irish in her extrac- 
tion, and that although now assistant Superior in Detroit, is a woman 
of very poor education. I shall show also that Sister Maria Stella, 
whose name signifies a very star in heaven, was Catharine MuUin, an 
■ Irish girl, who had been a servant in families a short time before. I 
shall show also that Sister Genorosa, which signifies one of noble descent, 
was an Irish girl who had worked in a factory at Pikesville, and was 
at that time learning to make marks with a pen — ^pot hooks and hang- 
ers — ^that this lady was designated by the epithet of " unfeeling." In 
contrast with those, I shall mention the name of Sister Helena, who is 
an American lady of fair education. I shall show that Sister Stanis- 
laus, one of the Sisters who exercised those high powers over the insane, 
and shared the paregyric of Dr. Stokes, was a German woman of very 
small education. I shall reserve other observations until the testimony 
is introduced. . 

The Counsel seemed to indicate, by some words, that this is, in some 
sense, my prosecution. There never could be a greater mistake. I was 
Deputy State's Attorney of the City of Baltimore at the time the prose- 
cution was first commenced, and I thought it my duty to tell the Grand 
Jury to act in an advised, cautious manner. The case having commenced 
when I was Deputy State's Attorney, and having been removed to the 
County, I thought it my duty to follow it here, to see that the case did 
'not drop for want of prosecution. This prosecution is not, in any 
degree, of my originating. I am in this prosecution without a fee. I 
have received nothing as a fee ; I do not know that I shall receive 
anything. ♦ 

(Mr. Kogers then took his seat.) 

Mr. Schley. — We are here prepared to defend ourselves to the. fullest 
extent. We have endeavored to tie this case down to something like 
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the usual practice in a Court of Justice ; our brother took it unkindly, 
and I have sat here and heard what, to me, was a most unparalleled 
exhibition. I have been practicing law for forty years, and have never 
heard anything like it. We ask no favors from the gentlemen on the 
other side.; we want no counsel ; we are prepared to meet everything, 
and triumph over everything. We will reserve our opening statement 
for the present. 



TESTIMONY FOR THE . PROSECUTION. 

John Muephy, called as a witness for the State, being duly sworn, 
testified as follows : 

Question. State your name, residence and business ? 

Answer. My name is John Murphy ; I reside in the City of Baltimore ; 
I am a printer, bookseller and publisher. 

Q. Do you know who printed this Report ? 

(The Report of 1864 was shown to witness.) 

A. It was printed at my establishment. 

Q. By whose authority ? 

A. I think by that of Dr. Stokes ; the copy was furnished by him. 

Q. Who paid for it? 

A. It was charged to the Mount Hope Institution. 

Q. Has it been paid for ? 

A. It has been paid for, I think, by the Institution. 

Q. Was it paid for by Dr. Stokes or Sister Euphemia ? 

A. I cannot say. 

Q. Did you ever have a conversation with Dr. Stokes about the sub- 
ject-matter contained in that Report? . 

^. I do not recollect. 

Q. Do you know what was done with these Reports when printed ? 

A. I do not. 

Q. Do you know where they went after they left your office ? 

A. They were delivered either to Dr. Stokes or Mount Hope ; I did 
not attend personally to their delivery. 

(A number of the Mount Hope Reports were here shown to the 
witness.) 

Q. State what you know about these Reports ? 

A, I think the whole statement is on the face of the Reports ; I 
printed them and think they were delivered to the Institution. 

Mr. Pbeston. — I object to Mr. Murphy stating what he thinks or 
<UKfthiBg except what he has a knowledge of. 
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Q. Just state what you know about these Eeports, in regard to the 
publication of them, who authorized it, and who paid for it? 

A. To the best of my knowledge and belief, the copy of these Reports 
were delivered to me by Dr. Stokes, at my ojSice, and were printed and 
delivered to Mount Hope, or sent to Dr. Stokes' office, that they might 
be carried by him to the Institution, and were paid for by the Mount 
Hope Institution. 

Q. Sow many of these Eeports did you print ? 

A. I believe it varied from two hundred and fifty to one thousand. 

Q. What do you suppose that the engraving of Mount Hope, which 
is on one of the Reports, would cost ? 

A. This of Mount Hope is a lithograph ; the Retreat, a steel plate, 
might cost somewhere from $100 to $150. 

Q. You stated that these Reports were paid for by some of the Sisters 
from Mount Hope ? 

A. They were paid for by the Mount Hope Institution ;* the Sisters 
came into my place of business and paid the bills. 

Q, Were certain numbers of these reports left with you that you 
might give them to any one who came in, or send them to any persons? 

-4. As a general thing, it was understood that I might keep a num- 
ber of copies to distribute to a few friends. 

Q. You ordinarily kept some of them so that persons who wanted to 
have a Report of Mount Hope could get it ? 

A. Yes. 

Q. Do you know Miss Elenkinsop ? 

A. I knew her by sight very well, but did not know her family name 
or community name until I saw her out here recently. 

Q. Was this lady at your place of business at any time in reference 
to matters connected with Mount Hope ? 

A. Not that I have any recollection of. 

Q. Were you ever directed to send any of the Reports to the Guard- 
ians of the Institution to whom the Reports are addressed ? 

A. No : it would not be a part of my business. 

Q. Do you recollect whether any of these Reports were put up in 
wrappers ? 

A. I think they were in some cases ; I was directed to send them to 
the Catholic papers and periodicals throughout the country. 

Q, You think that from your establishment copies of these Reports 
were sent to the Catholic newspapers and periodicals ? 

A, Yes. 

Q. Is that customary in publishing Reports for Mount Hope ? 
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A. It is a civility we would extend to any place of the kind. 

Q. Do you know what connection Dr. Stokes has with this Institu- 
tion? 

A. I do not. 

Q. You know nothing outside of the Reports ? 

-4. I do not. 

Q. You do not know that he is the Physician there ? 

A. I know it as I know you are State's Attorney ; it is generally 
known in the community that Dr. Stokes is the Physician there. 

Q. Did he ever represent himself to you as the Physician there ? 

A. I do not think he ever did. 

Q. Do you know it then from any acts of his ? 

A. All the circumstances led me to suppose it. I have never met 
him out there in his official capacity. 

The examination in chief of this witness was here concluded, 

CEOSS EXAMINATION. 

Q, I understood you to say regarding that Report of 1864, that you 
have no distinct recollection from whom you received the copy of 
the Report printed ? 

A, I have not ; I think I received it from and delivered it to Dr. 
Stokes. 

Q, Have you any personal knowledge, or recollection, whether any 
copies were sent by you to any one else ? 

A. No : I have no personal knowledge or recollection upon the sub- 
ject. 

Q. The Counsel on the other side asked you if you knew Dr. Stokes 
as the Physician at Mount Hope, and you said you only knew him as 
any other man in the community knew Dr. Stokes, what do you mean 
by that? 

A. I have always understood Dr. Stokes was the Physician at Mount 
Hope. 

Q, Have you at any time been out at Mount Hope ? 

A, Yes : I have been there repeatedly. 

DIRECT EXAMINATION, RESUMED. 

Q. What was the dat«, as near as you can fix it, of the last two of 
these Reports? 

A. One of them was charged February 21, the other March 5. The 
Report of 1863 was charg^ March 5, 1864, that of 1864 was charged 
February 21, 1865. Frequently jobs of this kind are done, and I do not 
get the data from my foreman for eight or t^n days after they have been 
delivered. 
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Q. Might it be later than ten days ? 

A. We very rarely charge anything later than ten days; it is cus- 
tomary to charge on delivery. 

Q. You have no reason to suppose it was not done in this case? 

A, No special reason. , 

Q. How long have you been printing the Keports of Mount Hope? 

A» I think from the commencement of the Institution — twenty-two 
years. 

CEOSS EXAMINATION RESUMED. 

Q, Your attention has been called to the tenor of the publication 
of this Report, it professes to be a Report for a certain year, I wish to 
know whether it was printed at the close of the year, or at what time 
it was actually published by you ? 

A, I cannot answer that without reference to my books ; as far as 
my memory serves it was generally in the beginning of the year. 

Q. Have you testified to any time when that Report was published 
— ^have you any knowledge upon the subject ? 

A» I cannot prove it from any recollection of my own. . . 

Q, What can you prove ? 

-4. I cannot prove anything so far as giving a special date. 

Q, Are you certain that Report was. not published before the first of 
January of the year it professes to relate to ? 

-4. I am not certain. 

Q. Can you give the real time when that Report was published? 

A, I cannot name any special day. 

Q. Are you able to say that it was printed in January ? 

A, I am not. 

Q. Are you able to say that it was printed in February ? 

A. I am not, except from the circumstance of its being charged as 
stated ; this leads me to suppose that it was in the early part of the year. 

Q. You do not know then, when it was published, but you know 
when it was charged ? 

-4. I don't know when it was charged, beyond what my books show, 
I. do not make the charges on my books. 

DIRECT EXAMINATION RESUMED. 

Q, The Report is dated the first of January, 1865, that is a Report of 
the Institution for the preced.ing year ? 

A, Yes, but it does not follow that it was printed in 1865 because it 
iMars date that year. 
5 
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Q. You cannot tell then in what part of the year 1865 you received 
payment for that Report? 

A. My books will tell that. 

The examination of this witness was here concluded, 

Mr. GiTTiNGS. — ^You do not, then, offer the Reports in evidence? 

Mr. Ensor. — No : not yet. 

Miss Mary Fleming, was next sworn as a witness for the State. 

Mr. GiTTiNGS. — ^We understand that this is the lady alluded to by 
Mr. Rogers in his opening statement, as havitig been confined at the 
Flushing Asylum and transferred to Mount Hope as an insane patient, 
and taken away from there by her friends in May, 1864 ; we object to 
her as incompetent to testify in regard to things which occurred while 
ahe was a lunatic. We will offer to the Court evidence that she was a luna- 
tic during the whole time she was at Mount Hope. The question goes 
not merely to the fact of her insanity now, but her insanity then. If 
she is insane now she is incompetent to testifiy ; if she is now sane, she 
is incompetent to testify to anything that occurred while she was in- 
sane. 

Mr. Ensor. — ^We do not propose to put a lunatic on the stand to 
prove anything that occurred while she was insane, but we contend 
tiiat she was and is now sane. 

Mr. Radcliffe. — It is for the Court to examine the witness, and 
discover whether she is capable of testifying. 

The Court. — Do I understand that no questions shall be asked until 
it is decided whether she is insane or not? 

Mr. GiTTiNGS. — Yes ; but the question goes further, that she is not 
entitled to testify to anything that occurred while she was insane. 

The Court. — Examine the witness and see whether she is insane. 

Mr. GiTTiNGS. — We have proof of that ; a duly certified record of a 
Commission of Lunacy declaring her insane. 

Mr. Rogers. — ^We object to the record as evidence. 

Mr. GiTTiNGS.^— We offer it — it is a record of the judgment of the 
Supreme Court of New York, we also offer the testimony of Dr. Barstow, 
of the Flushing Asylum, taken by consent and agreed to be read in 
evidence in this cause. She was confined for ye^s in the Asylum over' 
which Dr. Barstow presides, before she was sent to Mount Hope ; we 
offer these as evidence pf her past and present insanity. 

The Court. — ^If she is insane now, she is not competent to testify, no 
matter whether she was sane at that time or not. 

Mr. Gittings. — We say we are entitled to exclude her if she were 
buBane at the time the matters are supposed to have occurred, about 
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wticli she is called upon to testify ; and also, if she is insane now. We 
are prepared to prove that she is insane now, and was insane then. 
Mr. Eogers has said that he proposed to prove by this lady what tootf 
place at Mount Hope, what treatment she received there, &c., bringing 
it down to the month of May, 1864. The question is, whether she is a 
competent witness for the purpose of testifying to what he wants to 
prove by her. 

The Court.— If she is insane now, she certainly cannot testify as. a 
witness. 

Mr. Ensor. — If remarks are to be made, they must be made after 
the evidence is given. If you have anything to offer, do it. 

Mr. GiTTiNGS. — ^We offer to read the testimony of Dr. Barstow, a 
very eminent physician. 

Mr. Ensor. — We object to the reading pf it. 

Mr. GiTTiNGS. — I propose to show your Honor what we expect to 
prove by Dr. Barstow. 

Mr. Preston. — I respectfully suggest to the Court, that the counsel 
for the prosecution have no right to prevent our proposition beiijjp 
stated. 

Mr. Schley. — The proposition, which we are disposed to bring to. 
the attention of the Court, and which we think we can sustain by law, 
is this : First, that no person is competent to testify as a witness,, who, 
at the time of the examination, is actually insanfe. Secondly, that i^o 
person is competent to testify, although sane at the tjme of the exami- 
nation, in reference to any matter, which occurred during the time of 
the insanity of the witness. We propose to establish the- insanity of 
Miss Fleming in two ways ; first, by a Commission de lunatico inquir--^ 
endoy which was issued in New York, upon which there was a full 
examination before a jury, which decided her to be rum compos mentis, 
and appointed a trustee for her. Secondly, we have here the testimony 
of Dr. Barstow, who attended her in a professional capacity for several 
years, in which he states that, without any question, she was a lunatic, 
during the period of time, to which the questions to be propounded on 
the other side will relate. There are cases in the books,, where thi> 
Court has received the testimony of a party, subject to exception, to b# 
afterwards ruled out if the alleged insanity shall be established, Ii^ 
other cases, the Court has decided before, whether the party is compe- 
tent to speak of things that occurred during the time of the alleged 
insanity. The question may be come at by evidence, independent of a 
personal examination of the party, and what we offer is the record of 
the Court which issued the Commission of lunacy ;. the presumption 10 
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that the Court would have reversed that decree and annulled it, if 
I proofs had been given to show that the lady was restored to a sane 
condition of mind ; but this has not been done, and therefore, she must 
now, whether sane or not, be regarded in the eyes of the law, 'as an 
insane person. Persons may sometimes be very intelligent to all 
appearance, yet you find there is some particular fancy which misleads 
the judgment of the party. It so happens that we have not the record 
here to-day — it was accidentally left in the city ; that record would 
establish the principal fact ; but we have the evidence of Dr. Barstow. 

Mr. Rabcliffe. — We cannot let it go in. I refer to the case of Hilli 
to prove that the testimony of Miss Fleming is admissible. 

Mr. Preston. — ^The authority offered by Mr. Radcliffe does not touch 
the question now before the Court. The point presented to the Court 
is simply this : Miss Mary Fleming is offered as a witness to prove 
the affirmative of the issue now before this tribunal. It is objected that 
she is not a competent witness because she is not in the possession of 
her right mind. The Counsel (Mr. Radcliffe) who last addressed your 
Honor said that he relied upon several decisions to show that when 
a witness is offered whose competency is objected to on the ground of 
insanity, it is the privilege and duty of. the Court to personally exam- 
ine the witness and determine the question. I admit this may be done 
where the sanity of the witness is simply a matter of doubt, but not 
where the insanity of the witness has already been judicially ascer- 
tained. The question is not whether Miss Fleming is or is not a lu- 
natic — that question has been determined by a Court of competent 
jurisdiction, and that judgment is in force until, through a legal medium, 
it is reversed or set aside — the judgment may or may not be conclusive, 
but certainly it puts the burthen of proving her sanity upon the other 
side. One of the Counsel (Mr. Rogers) stated, that she had been liber- 
ated by habeas corpus. The Counsel is mistaken — such is not the fact. 

Mr. GiTTiNGS held up the affidavit of Dr. Barstow, and was about to 
read it. • 

. Mr. Ensob. — Your Honor will understand our position : we do not 
object that they have the right to go on, and show her incompetency, 
but we do not admit that paper to be proper evidence. 

Mr. RoGEHs. — ^We claim that the law is entirely different from that 
laid down by the Counsel on the other side. 

. Mr. GiTTiNGS. — ^We are willing that your Honor shall receive the 
.testimony subject to exception, to be disregarded if your Honor does 
not think her competent. 

Mr. Radcliffe. — Very well. We agree that your Honor shall take 
it and decide the competency and admissibility of it. 



( Tke following is a copy of the Inquisition and finding of the Jury 
referred to, and offered to be read by the Counsel for the Traversers — » 
also the testimony of Dr. Barstow, taken by consent.) 

1 3sr Q u I s I T I N . 

An Inquidtton taken at the City Hall, in the city and county of New York, on 
the eleventh day of February, 1863, before John J. Crane, Physician, John B. 
Haskin, Lawyer, and Frederick Devoe, Merchant, Commissioners by virtue of a 
Commission in the nature of writ de lunaiic inquirendOf under the seal of the Su- 
preme Court of the State of New York, to them directed and to this Inquisition 
annexed to inquire of the lunacy of Mary Fleming upon the oaths of Philetus 
H. Holt, Peter J. Nevins, Jr., Henry Rogers, Wm. H. Wisner, Jonathan Thomp- 
son, Edward F. Tracy, Wm. Depew, Asa L. Shipman, Isaac Fryer, Wm. Steele, ' 
Wm. B. Thompson, John B. Hillyer, A. K. Thompson, Louis Malio, A. Benan, 
good and lawful men of the said county, who, being sworn, charged upon their 
oa|h, say that the said Mary Fleming, at the time of the taking this Inquisition, 
is of unsound mind, so that she is not sufficient for the government of herself, 
her messuages, lands, tenements, goods and chatties, and that the said Mary has 
been in the same state of unsoundness from the first day of December, 1858, but 
how or by what means the said Mary Fleming became of unsound mind the 
Jurors aforesaid know not, unless by the visitation of Qod. ' And the Jurors afore- 
said, upon tlieir oath, further say, that the said Mary Fiemming, being in the same 
conditiqp, hath not alienated any lands or tenements, that her lands and tenements, 
goods and chattels of a lot and premises 50 feet square, corner of Baxter and Leonard 
streets, worth $ 10,000, and of a bond and mortgage of $3,000, and of about $400 
in money in the hands of petitioqer, and that Thomas Fleming, Cecilia Harvier, 
Ellen Fleming and Catharine Colvill are her next of kin. 

In testimony whereof, as well the said Commissioners, as the Jurors aforesaid, 
have to this Inquisition set their hands and seals, the day and year first'above 
writto). 
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TESTIMONY OP DB. J. W. BARSTOW. 
Josiah W. Barstow, of Flushing, Queen's Co., New York, deposes and says: 
That he has been, since April, 1854, the Resident Physician of Sanford Hall, 
a private asylum for the insane, located in Flushing. 
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That Mary Fleming was admitted as a patient at Sanford Hall, on the 16th of 
February, 1857. She was brought to the Institution by her brother and sister, 
and remained without objection. Her condition, when admitted, was one of great 
nervous excitement, known as acwte mania. Her face was haggard, her eye wild 
and restless, her clothing soiled, torn and disordered ; her hair short, disheyelled 
and worn off from the sides of her head by the constant rubbing of her hands. 
She wore no bonnet or cap, and her general appearance was unmistakably ma- 
niacal. 

Her restlessness was extreme ; she was unable to sit or to stand still, even for 
a moment, but moved constantly up and down the room, wringing her hands, 
rubbing her. head, groaning and wailing ; repeating incessantly that she must 
die ; that nothing could be done for her ; that she was dying of excessive. grief, 
and of disease of her spine. On being asked the occasion of her grief, she made 
no reply, but repeated her exclamations as above, not heeding the question, and 
resisting every effort to soothe and allay her excitement. 

For the first few days after her admission, she refused food, which was admin- 
istered forcibly ; but at length she said she had made a mistake in refusing food, 
and commenced to eat voraciously, calling for food at all hours, both day and 
night. Her restlessness it is impossible to describe. No place could content her. 
She begged to go to France, to go to her sister's house — to the Bond Street House 
^to the village — to another room — to the street— to confession — to a convent — 
to whatever place the fancy or delusion of the moment suggested. Day and night 
her incoherent moanings were the same. She scarcely ever slept. She would 
neither dress or undress herself. She not even eat down to take her food, but ate 
while walking from room to room, and talked, without cessation, to herself or to 
ber nurse, repeating her complaints in a monotonous, incoherent tone, that her 
spine was aifected, and that she was dying of excessive grief; wringing her hands 
but coi^ plaining of no bodily suffering. She took no ordinary care of her toilet, 
nor even attended to the necessities of nature, requiring the constant- supervision 
of ber nurse in this, as in other respects. 

With the hope of satisfying her, and of quieting her restlessness, I frequently 
yielded to her request to change her apartment, but in vain ; and she was equally 
anxious to return to the room she had left ; complaining that it disagreed with 
her spine, or assigning some other equally insane or absurd reason. 

Her propensity to suicide was evident from the first hour of her admission. 
Finding it impossible to accomplish her purpose by starvation, she on one occa- 
sion, seized a lighted candle and set fire to her clothing. (This occurred on the 
28th February, 1867.) The flames were almost instantly extinguished by her 
nurse, but not before she was severely burned on her limbs and body. Her con- 
dition at this time, and for many weeks subsequently, was one of constant frenzy. 
She imagined that she was being pursued by enemies who were attempting to 
injure her and to bury her alive ; and her only hope of escape from her imaginary 
foes, was by taking her own life. She begged of those about her to protect heri 
saying " don't let me be buried alive," " don't let them put me into that pit," 
« do keep them from throwing me into that vat,'' &o. These expressions she re- 
peated ooostaDtly for hours at a time, clinging to her nurse or to any one whom 
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she met, in a perfect agony of excitement and terror ; sometimes throwing herself 
on her knees, and exclaiming '' murder I mercy !" and other similar ejaculations. 

Her most violent periods of excitement were sometimes followed by an interval 
of physical prostration and weakness, in which condition it was necessary to 
support her strength by stimulants, beef tea and highly nutritious diet. 

On the 6th of March, '57, she made another attempt at suicide, by hanging 
herself with a towel, but was discovered in season to prevent serious consequences. 
Again on the 81st May, 1867, a window being opened in an adjoining apartment 
for purposes of ventilation, she made a desperate attempt upon her own life, by 
throwing herself suddenly through the window and falling to the ground, a dis* 
tance of about twenty feet. Her escape from death, in this instance, was very 
remarkahle. Though partially stunned by the fall, she experienced very slight 
physical injury, and could scarcely be induced to lie in bed even for a single day. 
Her mind continued as before, utterly disordered and confused ; her delusions 
were unchanged, her restless ravings were repeated day by day during the re- 
mainder of the year^ until her recovery seemed almost hopeless. 

She occasionally wrote short and incoherent letters to her friends — of whom she 
always spoke with confidence and affection — begging them to visit her, which 
they did froin time to time, as her condition would allow ; and always providing 
liberally for her wants, and endeavoring to gratify her wishes, so far as it could 
be safely done. 

Their visits, however, failed to give her the least satisfaction, the time being 
usually occupied in her entreaties to be sent to a convent — to Paris — to the Bond 
Street House^ or to their own lodgings in the city. 

Miss Fleming continued in the state already described, without special change 
of symptoms, until August, 1858. At that time, a French lady patient in the 
Institution, whom Miss Fleming had met from day to day, but with whom she 
had formed no intimacy, was transferred, at the request of her family, from San- 
ford Hall to the care of the Sisters of Charity, at the Mount Hope Asylum.* Miss 
Fleming, in her morbid desire for change, always seizing upon the latest sugges- 
tion which presented itself, at once conceived the idea of going to Mount Bpp^ ; 
and for many weeks this fancy and desire seemed uppermost in her mind, exclud- 
ing for a time' in part, some of her delusions and her more dangerous propensities. 
She constantly begged me to urge her friends to send her to the Sisters' Asylum, 
saying that they would sympathize with her religion, that she always had such 
fondness and regard for the Sisters of Charity ; that they would protect her from 
her enemies ; that she could *go to confes^on, and repeating again and again that 
ihe could live with them and be happy. This change, however, it was impossible 
to make at that time, by reason of the patient's great and constant excitement. 

In September following, (1858,) however, as the cool weather advanced. Miss 
Fleming's condition gradually improved. Her delusions became less prominent ; 
ilie was somewhat more tranquil, and her physical health better than for eighteen 
months previous. Her mind, however, seemed no less disordered, and her proft- 
peets for recovery no less doubtful. Her desire to be removed to the care of the 
Sitters at Mount Hope, continued the same ; and her urgent appeals at length 
pievailed ivith her £unily, who, with their willingness to gratify their unfortunate 
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Bister whenever it could be safely done, and in the hope of possible benefit from 
change of air and of treatment, removed her from Sanford Hall on the 27th . of 
November, 1868; and a few days afterward, placed her in caxe of the Sisters of 
Charity in the Mount Hope Asylum. 

Deponent further says, that at the time of her leaving Sanford Hall, Mary 
Fleming was still in a state of utter mental unsoundness, wholly incapable of 
managing her own affairs, or even of taking proper care of her own person. 

J. W. Babstow. 
Subscribed in my presence, and sworn tl^ be true by the above .named J. 
W. Barstow, before me at mjr office, in the City, County and State of 
[Seal.] New York, on this 16th day of January, A. D., 1866. As witness my 
hand and official seal. 

Charles Nettletok, 
Commisaioner for Maryland in New York. 

THE "TESTIMONY OP MISS MAEY FLEMING. 

Q, Where do you reside ? 

A, Nine miles from the city of New York, on the Hudson. 

Q. Are you acquainted with Dr. Stokes ? 

A. I am. 

. Q, How long have you been acquainted with him ? 

A, Since December 5th, 1858. 

Q. Have you any knowledge of what is known as the Mount Hope 
Institution? 

A, I have. I was confined there five years and six months. I left 
there about the 20th May, 1864. 

Q, Where is the Institution situated ? 

A. On the outskirts of Baltimore. The Retreat where I was con- 
fined three years aud nine months, is about six miles from the city in 
Baltimore County. 

Q^ Prior to May, 1864, you were confined there for three years and 
nine months ? 

A. Yes, at the Retreat. 

Q. State if you have any knowledge how the inmates of the Insti* 
tution are treated ? . ' 

Mr. Schley. — I object to that question. This is an indictment for 
a conspiracy, in which the names of Dr. Stokes and Mary Blenkinsop, 
together with others unknown to the Grand Jury, are indicted! The 
law of Maryland is clear, that in a case of misdemeanor, the prosecu- 
tion can only prove a conspiracy which took place within one year be- 
fore the comimencement of the prosecution. This indictment was found' 
on the 11th of December, 1865. The allegation here is thet these par* 
ties conspired together by " iaisQ and fraudulent " means, to produce a 
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certain result ; the oBject in view is stated in the indictment. It is 
alleged they intended to accomplish their object by false and fraudulent 
means, Npw the objection I make to the evidence is two-fold. In the 
first place, they inquired here as to transactions which occurred more 
than a year before the finding of this indictment. Now inasmuch as 
these acts cannot be material upon the question of conspiracy, we say 
no acts are admissible except those acts would bear upon the accusation, to 
wit : conspiracy. It is impossible to infer a conspiracy from alleged 
overt act4a which precede the day of the date of this conspiracy. The 
conspiracy must be within one year from the 11th of December, 1865, 
that limits it to the 11th of December, 1864 ; the prosecution cannot go 
behind that day. Now, the proposition is to prove by her acts of con- 
duct and treatment, which occurred prior to that time. If there have 
been cafes of maltreatment, and the object is to punish parties for spe- 
cific acts of misconduct, such parties, by the laws of Maryland, must 
be accused of these specific acts or crimes. If there were cases of mal- 
treatment, to which this lady was subjected during that period of time, 
the law would punish the wrong-doer in the mode known to the law, 
that is one point. 

The second ^proposition is this : the charge here is conspiracy, " by, 
means of false and fraudulent pretences," which are alleged to have 
been " by written communications." Now, where there is an indict- 
ment, charging a specific ofience, such as conspiracy to accomplish an 
object which I must still be permitted to say, is for an object not in 
itself unlawful, it is necfessary to allege the design of the party to ac- 
complish that imputed object by unlawful means. The distinction is 
very clear that a. conspiracy could only exist, either where the object 
intended to be accomplished is in itself unlawful, or where the means, 
employed by the parties to accomplish an object, otherwise lawful, are 
themselves unlawful. In this case, the parties are obliged to give us 
notice. There is no evidence in this stage of the case of any conspir- 
acy. If there be any conspiracy upon which they expect to stand, at 
all, it must be from acts done by the parties ; they must show acts dono 
by Dr. Stokes and Mary Blenkinsop ; then they must endeavor to con- 
nect the acts of the one with the acts of the other, to create the infer- 
ence that there is some concert of action, and that that concert of action 
looks to the same imputed object, and that imputed object was to be done 
by. false and fraudulent means. Therefore, we now make in this 8tf\,ge of 
the cause a specific proposition to your Honor, viz : that the prosecu- 
tion, can prov^ nothing here, as matter of ofience, short of a conspiracy, 
between the two parties, whose names are on the record. If one is not 
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guilty, the other is not guilty ; from the very rfeture of the charge, 
there must be two acting together, to perform the alleged object, and 
that alleged object must 'have been committed within a year. to consti- 
tute the crime for which they are indicted. We have nothing to do 
with individual instances of *' ducking in water, shower baths, strait 
jackets, &c.," because they do not show a conspiracy, which is alleged 
to have been by " written communications.'* It was for this reason 
that we gave our notices. We wanted the gentlemen on .the other side 
to show what they intended to make out. We asked for information : 
" Do you mean what you have said in your indictment, that you charge 
us with ^ conspiracy by certain written communications, etc ?" We 
understood here that the indictment contained the whole case, how then 
can the question put to the witness, bear upon it ? If the Coiirt desiiles 
it we will argue the question more fully. ^ 

Mr. Radcliffe. — Do I understand this as opening the case for the 
defense? 

Mr. Schley. — Yes. In the 10th Section of the 57th Article of the 
Maryland Code it is provided : " No prosecution or suit shall be com- 
menced, for any fine, penalty, or forfeiture, or any misdemeanor, ex- 
cept those punished by confinement, in the penitentiary, .unless within 
one year from the time of the offense." Now, there is a statutory bar 
to the calling upon persons to account for any matter of misdemeanor, 
except those punished by statute vrith confinement in the penitentiary, 
unless the prosecution commence within one year after the commission 
of the alleged offense when the charge is conspiracy ; the fact to be 
proved is conspiracy between two or more persons— there must, at least, 
be two to constitute a conspiracy. I admit that there are two ways to 
prove it. The one is by direct evidence, what the law calls intuitive 
evidence ; where a party sees a thing, hence it is a matter of fact, he 
speaks from actual observation and knowledge. Thus a man sees 
another strike an individual, the evidence is direct. But the law does 
not require positive, direct; intuitive evidence in all cases. It deals ' 
much in circumstantial evidence. You may prove a certain state of the 
case, and from that state of the case, established by competent, legal tea- " 
timony, infer some other fact, not proved by direct testimony, but as a 
deduction drawn by law to establish other independent facts. For in- 
stance, if you see a party lying, weltering in* his blood, run up to him, 
find life still there ; no knife near him ; and find footsteps of another 
party, you have important circumstances — and clearly infer the man 
weltering in his blood, has received a blow from somebody else ; that 
if he had committed the bloody deed himself you would perceive aa 
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instrument ; you would not see fresh traces of another foot, &c. But 
when you go further and say A. struck that blow, you must prove 
something more than the fact that a man has been wounded ; you must 
have some way to connect A. with the act before you can charge him 
with the murder. You have no eye that saw the blow struck, have no 
confession from the party, under such circumstances the law presumes 
him innocent, unless you have other circumstances that connect him with 
it. Circumstantial evidence is to be carefully looked into. The first 
rule of circumstantial evidence is that the inference to be drawn from 
the circumstance must be irresistible, it must follow naturally, necessa- 
rily, and unavoidably, from the facts. In this case, what is the object 
of the Counsel on the other side, in asking Miss Fleming the question 
how they were treated at Mount Hope. They say their object is to 
show that a year before this indictment was found, persons who were 
there as patients were badly treated by some one or other. The ques- 
tion does not point to Dr. Stokes and Mary Blenkinsopt She was not 
near this theatre of action at all — she had nothing to do with this sup- 
posed ill-treatment. Suppose the witness should say : " I found persons 
there in strait jackets, or handcuffed?" Suppose she says: "I saw 
some red-haired man or some coarse Irish girl, maltreat some delicate 
* bom body,' " would that prove a conspiracy between Dr. Stokes and 
Mary Blenkinsop? I object therefore to this latitude. Why shall we 
go into this case so as to wound the feelings of the parties connected 
with that Institution? what can be the earthly object of it? My 
brother, Rogers, may have satisfied himself that he is doing a public 
service by pressing on this prosecution, but I put it to my brothers on 
the other side, if Dr. Stokes has abused anybody ought they not to pun- 
ish him — ^if this lady has maltreated anybody, if she, as they say, is 
hard-hearted, uncharitable, expose and punish her in a proper form. 
Do not, however, aver a conspiracy. Do not charge these persons with 
an intent to accomplish a certain object by false and fraudulent means, 
and seek to prove it by the acts of others — acts unknown to the Trav- 
ersers ; you cannot thus prove any conspiracy ; I say, come to the case 
presented by the indictment. If the object be to correct any defects in 
this Institution, why come here with this charge of cpnspiracy? There 
is a different mode of correcting abuses, if they really exist. The Leg- 
islature of the State are the grand inquest of the land; let a Committee 
of the House of Delegates go there and examine the Institution, and if 
there be cruelty practiced there, let it be properly corrected. When you 
come with a charge of conspiracy, the proof relates to two parties, not 
against individuals, and the object is to punish these individuals for crime 
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which the very proof imparts to others. Take your appropriate course, 
and the law will give redress. The law is very jealous. It requires par- 
ties who bring an accusation, to make the charge specific and in a man- 
ner to be easily understood. The law looks upon everybody who is 
charged with a crime as innocent of that crime, until it be proved by 
clear and competent testimony, and not by remote, doubtful, circum- 
stantial evidence — especially in a case of conspiracy ; the evidence to be 
proper must be pertinent, must bear upon the question, and the estab- 
lishment of any proposition you affirm must lead unavoidably to the 
conclusion of guilt, otherwise it is not proper, appropriate and perti- 
nent to the issue. 

I would put the question to my learned brothers : Suppose Miss 
Fleming would say there was some lady known to her, in that Insti- 
tution, who had been delicately brought up, and who was put under 
the charge of Peggy Mahony, " fair and fat, with mouth from ear to 
ear," and that Seggy Mahony had punished this lady, would that fact 
affect Sister Euphemia and Dr. Stokes, unless they had ordered it to be 
done, or had approved of it when done. Even that would not make them 
liable under this indictment, unless it were proved that they conspired to 
have it done, and the conspiracy was found within a year. In a case 
where you have a clear and direct proof of the existence of a conspir- 
acy, you want no overt act ; the crime consists in pursuing an unlawful 
combination. If the conspiracy has been proved, then that conspiracy, 
is the crime for which the party is amenable to punishment. It is a 
misdemeanor to conspire to do a lawful thing by unlawful means. 

Now what does this indictment charge ? That Dr. Wm. H. Stokes 
and Mary Blenkinsop, on the first day of January, 1865, " did unlaw- 
fully, wickedly, &c., contrive, confederate, and conspire," to do certain 
things, " herein set forth." Your Honor will see from this indictment 
that here, in technical language, an a'ccusation is made against these par- 
ties, of having formed an unlawful conspiracy, a conspiracy to achieve 
an object by false and fraudulent means, and those false and fraudu- 
lent means are set forth as overt acts, done pursuant to this combina- 
tion and conspiracy. This is the case we came here to try ; this is the 
case according to the decision of the demurrer. The Judge who then 
sat upon this bench, decided that upon this indictment the party could 
be punished for conspiracy. I thought otherwise. I still think other- 
wise. But we are here to be tried upon it, not charged with assault 
and battery, not charged with inhuman treatment, or maltreatmejit of 
persons in any way, the allegation is that we induced persons who had 
the cbai'ge of insane persons, to place them in our Institution, by false 
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representations to the "liege inhabitants of this and other of the 
United States," stating that it was a good Institution, when in point of 
fact it was not such. But the falsehood, the fraud, the deceit, forms a 
component part of the conspiracy. It is the meanest crime that can be 
imputed to a man. In a moment of excitement, when the blood is hot, 
any man may strike another, but to conspire to do a thing by false and 
fraudulent means is the basest and meanest crime a man can be guilty 
of. . Of course, there are examples of high-minded, generous and noble 
spirits, combining together for the purpose of changing the form of 
government under which they have been living, but there is a differ- 
ence between that conspiracy and a conspiracy to get money, by impos- 
ing upon the public, by false appeals to those who have charge of the 
helpless insane, to induce them to place victims in the hands of these 
persons, who intended to take their money without rendering proper 
services. 

My argument is that you are seeking to give evidence of things that 
occurred more than one year from the alleged conspiracy, without hav- 
ing given any evidence designed to effect those parties with the crime 
of conspiracy. It is laid down in Greenleaf upon evidence, that in 
cases of this sort, the first duty of the prosecution is to give some gen- 
eral evidence of a conspiracy between the parties. This is, in all cases, 
the rule of law. 

May it please your Honor, I think I have sufficiently stated the 
ground upon which we are going. There is no allegation of an object 
to punish and maltreat patients, when placed in the Institution ; the ob- 
ject is to cheat and defraud persons of their money ^ such as they who , 
pay for board and treatment of the patients, and the allegation is that 
they induced persons *to place boarders thei'e by false representations. 
My proposition is that you must first show something within the year, 
connected with the alleged conspiracy and combination between the 
parties. "What evidence does my learned brother Rogers give of any 
combination between these two parties ? Assuming, even his whole 
statement was sustained by competent legal evidence, what is there in 
that statement, to show that there was any conspiracy between Dr. 
Stokes and Mary Blenkinsop ? We are here to answer a charge of con- 
spiracy, where is the evidence to sustain the fact ? I have listened 
attentively to the statement of the learned Counsel, and all I have 
heard has been that certain persons connected with the Institution, are 
persons unfit to have responsible positions in an Insane Asylum, and 
that Dr. Stokes has bepraised the Sisters of charity, and that the Sis- 
ters of Charity are not proper persons for that kind of an Asylum, and 
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the ceilings are low in some parts of it ; but nothing to show a com- 
bination between Dr. Stokes and Mary Blenkinsop to perpetrate a con- 
spiracy. Thus far we have only the evidence of Mr. Murphy, and he 
proves isolated facts in regard to the last Report ; he proves that it was 
printed from MSS. furnished him by Dr. Stokes, and charged to and 
paid for by the Mount Hope Institution, There is no evidence to show 
that Sister Euphemia was there at the time. There is no evidence to 
show that she had charge of the financial affairs of the Institution. 
The only evidence of anything is' that a certain paper was printed at 
his office, and that that paper, thus printed, was sent out to Mount 
Hope, and afterwards paid for by somebody connected with the Insti- 
tution, 

Mr. Radcliffe. — ^You are going into the merits of the case. 

Mr. Schley. — That paper is not in evidence now. If this case had 
been tried before a jury, the jury would have been the judges of the 
law as well as of the fact. When it is tried before your Honor, you sit 
there to discharge the functions of both judge and jury. Your functions 
are unlimited. You are here to try this case upon the issue joined. 
You are to try it upon the law and the facts. You are not bound down 
to a single question or part of the case. And if the cause T^as decided 
against us, and we thought your decision was wrong, it would be no 
disrespect to you to carry the case to the Court of Appeals, because the 
law of the land allows that we should go before the jury and contend 
that the judge, in that case, has misapplied the law, and your Honor 
would take no offense at it. 

Mr. Ensor. — May it please the Court, whether this indictment be 
sufficient in law or not, to punish these defendants, seems to me to have 
nothing to. do with the question just now before the Court. The only 
question which is now before the Court is as to the admissibility of the 
testimony of Mary Fleming. If there be any objection, as there seems 
to be from the argument of my learned friend upon the other side, (Mr. 
Schley,) to the form of the question, we can alter the form of the ques- 
tion, and ask it in some other way ; but, sir, whatever may be said, the 
whole gist of this matter is whether Mary Fleming can appear as a 
witness, because she left that Institution more than a year prior to the 
finding of this indictment. It does seem to me that is the only question 
before this Court. As to whether the Legislature holds the key of that 
Institution, by which the doors of that Institution can be thrown open, 
or not, has nothing to do with the question before this Court. Suppose 
it were before the Court, will it be contended, because the Legislature 
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holds the key by which the doors of this Institution can be unlocked, 
that we have no right to inquire into this matter by indictment ? Are 
we to be told that this witness cannot testify, because there i? ho juris- 
diction in this Court? Why, then, it will bot be contended for a moment, 
if it be true, that the Legislature have the right to go there to investi- 
gate their matters and their concerns ; it may be contended that it is a 
public benefit, a public good ; it is, nevertheless, a private Institution ; 
it seems to me a serious question, whether the Legislature can go and 
examine into their private affairs. But granting they have the power, 
it will not be denied that we also have the power to investigate this 
matter. If they are willing to have their doors unlocked by the Leg- 
islature, why are they so unwilling to have the matter investigated 
openly and fairly in a Court of Law ? Is it not likely that the matter 
would be as fairly investigated in this Court as it would be before the 
Legislative Committee ? Why, then, is the mouth of our witness to be 
closed, and application made for legislative action? Now, sir, as I 
said before, the only question before this Court is the admissibility of 
this witness. We are told almost what this witness is going to testify. 
We are told there is nothing to prove a conspiracy. It is not becoming 
for us to show that the parties indicted here are the originators of the 
conspiracy. We admit that, withojit we can show a conspiracy within 
the year from the time of finding this indictment, the case falls to the 
ground. We propose to show that there has been a conspiracy 
there for a number of years ; that at the time this lady left that Insti- 
. tution there was a conspiracy there, and that there is a conspiracy there 
to-day. What has been charged upon this party in this indictment, we 
propose to show ; we propose to. show a conspiracy up to the plea of 
limitations. 

Mr. Preston. — There is no plea of limitation. We have plead but 
one plea, and that is not guilty. What the Counsel calls the plea of 
limitation, is simply a legislative prohibition, limiting the time of prose- 
cution — the Counsel seeks to make our just defense odious, by saying we 
have plead timitation, 

Mr. Ensob. — My friends may call it what they please. They have 
Bead to your Honor that in a case of misdemeanor you cannot go back 
beyond one year. They may call it what they please ; / call it a plea 
of limitations. It is a question, if these parties have not been conspir- 
ing together for five or six years, whether or not a witness who is put 
on the stand can speak of the conspiracy at that time. We refer to it 
to show a circumstance — a very strong circumstance that there has been a 
conspiracy within the last year. Sir, by a witness prior to this period, 
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we propose to show, plainly, bej^ond the shadow of a doubt, that there 
Vfm a conapiracj up to this period \ we expect to follow this ¥ip, and 
show that within the year these parties have been coo spiring l\b charged 
in this indictmetit. But my friend^ Mr. Schley, gtatea thi*t circumstan- 
tial evidence should be viewed very cautiously. It is very true. He 
refers to the case of a man found weltering iu hia blood, and of parties 
unduly convicted upon circumstaijtial testimony^ whether the evidence 
be worth anything, would it pot be for the Court to determine ? We 
do not propose to put up an Irish girl, or a German girl, or a Scotch girl, 
but we do propose to put up a witness here, and it is for your Honor to 
consider whether her testimony is worth anything or not. The ques- 
tion is : shall she testify or not ? That is the simple question now be- 
fore this Court. 

We expect to show a conspiracy that existed before the time limited 
by law. My friend^ Mr, ScMey, states that there has been no evidence 
to show that Mary Blenkinsop and Dr. Stokes conspired together. 
Why, we propose to put a witness on the stand to show that they were 
there conspiring previous to this time, and we expect to follow it up, by 
showing certain a^Cts, ily friend has argued the question of cirotim- 
stantial evidence at great length, and wltli a great deal of force. Why? 
Beoause it is to the circumstance that the conspiracy existed before that 
time, whicli the Court has a right to look in making up its mind as to 
whether there h.as been a conspirajcy since tkat time or not. 

My friend, in alluding to this itidietment, states that the parties de- 
fendant in this case are not here on trial for assault and battery. It is 
yery true. Because they are not on trial for assault and battery, we are 
told that they are not responi^ible for any thing except the conapira<?y 
charged in the indictment. If we can show that they have committed 
assaults and batteries there — if we can show that they have committed 
false imprisonments* are these acts to be ruled out ? We propose to show 
that a conspiracy existed between the heads of this Institution, between 
Dr. Stokes, who was the principal Physician there, and this lady^ who 
was the principal Sister there. We propose to show that while thej 
were there acting as principals of the Institution, that assaults and bat- 
teries were permitted, and persons were falsely imprisoned thore, with 
their knowledge, and under their direction. This is what we expect to 
prove. We can prove that tMs conspiracy has been in existence for a 
number of years ; and it is for the Conrt to say whether they are gtiilty 
or not. We are told that if an Irish girl had committed assault and 
, battery upon some one confined in that Institution, it would not go to 
prove that Br. Stokes and Mary Blenkinsop^ were guilty of a conspir- 
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acy, because they did not know anything about it, and it was done 
without their approbation. We propose to show that within the year 
these Irish girls have been committing ajSsaulfcs and batteries upon these 
parties ; that these Irish girls, for the last three or four years, have 
been there committing assaults and batteries ; have been ducking per- 
i|ons in cold water, confining them by mechanical restraints, putting 
strait jackets upon them, &c. We expect to prove that these things 
have been going on for the last three or four years. Now, if we can 
pxtpi^that these acts have been committed within the last three or four 
ycsSjS, is it not a very strong circumstance to shaw that when these 
Iniii girls perpetrated these outrages upon these parties, that it was 
done with the knowledge of these Defendants ? If they have been 
committed all along, if they have been committed up to December, 
1864, if this has been practiced up to this date — a thing that they do 
not undertake to deny — if Dr. Stokes and this lady who is indicted 
with him, had, up to this date, given directions to these girls to com- 
mit these wrongs, if they had been done by the authority of these par- 
ties up to December, 1864, and if we find that in the following month 
of December, 1866, this thing is still going on, is it not a circumstance 
for the Court to look at whether these parties had any knowledge of 
these false imprisonments ? If they ordered and directed these doings 
in 1864, is it not a very strong circumstance to go before the Court to 
show that it was done according to their direction, at least, with their 
approbation, in 1865. 

The Court. — ^What was the question asked Miss Fleming ? The 
question, as I understood it, was. How people were treated at Mount 
Hope during the time she was there ? 

Mr. Ensor. — That was the question. 

Mr. Radcliffe. — I think the authorities will sustain me in the posi- 
tion, that in this prosecution the prosecutor has the right, in establish- 
ing the conspiracy, to show that the conspiracy is one thing, and the 
means of arriving at that conspiracy is another. 

. I am not here to dispute plain points of law with my brother, Mr. 
Schley, and my brother, Mr. Preston, who may be said to be in this 
case, what Marcellus and Fabius were to Rome : the sword and buck- 
ler. I am prepared to say that almost every proposition the 
learned Counsel, Mr. Schley, has stated in his argument, is good law ; 
but I was a little surprised that my friend, iii citing his authorities, 
should lose sight of the question before the Court. I think the only 
question is one bearing upon the statute of limitation. I repeat, the 
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statute of limitation. It is either that, or it is Barnimi*s "what 
is it?" 

I beg leave to say to your Honor that thid cause should be conducted 
upon lofty principles. It is a very important cause, an all-absorbing 
question, involving the feelings, perhaps the happiness, of the ladies 
upon the other side, and their friends ; God knows that I am the last 
man to wound the feelings of those persons, when there is no necessity 
for it. Nor do I consider that the church is involved in this issue, nor 
should be involved in this issue. If there has been any wrong done I 
hope the day has not arrived, when the church will throw around the 
wrong its Christian mantle. I think I can safely say that I believe 
there is no Christian man, be he Catholic or be he Protestant, who 
would be disposed, in view of the possibile guilt of these parties, to 
shield them by the mantle of his religion^ though he might by the man- 
tle of his Church, I believe the other side want a fair and full inves- 
tigation of the facts in this case. So far as this investigation is concerned, 
I desire to divest myself of everything like feeling or passion. It would 
be a matter of satisfaction to me if the Defendants would be able to ex- 
plain all the suspicions in the public mind, with regard to their 
criminality in this action. I am sorry for the honor of this Institution. 
I am sorry for the honpr of those who are involved in this indictment. 
I think and believe that it is the desire of this community that the 
Vhole matter should be thrown open, and that none of these technical 
difficulties should be interposed in reference to a full examination, such 
as demurrers, statutes of limitations, and things of that sort. The 
gentlemen have a right to resort to these things, but I repeat again, if 
they feel conscious of their innocence with regard to these transactions, 
there is no man amongst us who would not say, open those doors wide 
for a full and thorough investigation. That would be the natural 
suggestion of honest hearts ? So far as these Defendants are concerned, 
they may feel differently. ' 

I now come to the question — ^having traveled a little out of the way. 
The question before the Court is, whether we can go into evidence to 
show the existence of a conspiracy at any time anterior to one year* 
We are told by the Counsel on the other side, that we are confined to 
acts perpetrated by those Defendants within a year, because the statute 
of Maryland provides that no misdemeanor shall be prosecuted beyond 
that period of time. If we were prosecuting these Defendants for acts 
such as assault and battery, false imprisonment, &c., the position of the 
gentleman would be correct. If the question under consideration in- 
volved a charge for which the parties were to be punished, then the 
statute of limitation would apply. But if the act were assault and bat- 
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tery and false imprisonment with reference to anything else, then the 
statute does not apply. I am drawing a distinction between a prose* 
cntion for assault and battery, and one where the assault and battery is 
used to make out something else. The charge here is conspiracy, and 
we go on in our indictment to state what these parties, under a lawful 
agreement, promised to the world that they would do — ^what they did 
not do. If they had combined for the purpose of perpetrating an ille- 
gal act, it would be only necessary to show that they have done it. But 
the object of these people has upon the face of it something fair and 
lawful, and we must show that they have failed to carry out that fair 
and lawful object. What do they say of this Institution? "What do 
they promise to do in this Institution ? We go into these acts to show 
that they pretended to do something which they never intended to per- 
form. This is the original, secret, slumbering conspiracy of the heart. 

The Court. — These reports are not before the Court. 

Mr. Kadcliffe. — We oflfer the whole of them in evidence. 

Mr. Preston. — We object to them. The question now pending be- 
fore the Court is a very diflferent question. 

The Court. — Addressing Mr. Radcliffe — I think you are arguing a 
question which was not exactly before me. It is a very different ques- 
tion if yoU offer these Reports in evidence. 

Mr. RoQERS. — We intend to offer these Reports in evidence upon this 
ground : I tender the Report of 1864 and the Report of 1865, the one as 
printed, and the other as distributed within the time of the law. These 
I make the basis of the prosecution. I tender the earlier Reports as 
auxiliary, showing that this conspiracy existed at an anterior period, 
between Dr. Stokes and other like evil-miaded persons. 

The Court. — Do you offer one or all of the Reports? 

Mr. Rogers. — As I have already stated, we offer some for one pur- 
pose and some for another — we offer each one of the Reports. 

Mr. Preston. — The Counsel's response is insufficient. If the Re- 
ports are in evidence we ought to be distinctly informed whether the 
offer is of the whole or of only some particular Report. 

Mr. Schley. — You make, as I understand you, a blended offer ? 

Mr. Rogers. — Yes, we offer the whole. 

Mr. Preston. — Then we object. 

The Court. — It is near the time of adjournment, will you proceed 
now or in the morning ? 

Mr. Preston. — As it is not likely that I shall finish what I .desire to 
say before the usual time of adjournment, I would, if it meets your 
' Honor's approbation, prefer speaking in the morning. 

The Court then adjourned. 
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THIRD DAY. 

Mr. Preston. — In the remarks which I shall subi^ait fpr your Honor** 
consideration this morning, addressing myself to the propositiou pre- 
sented for the action of the Court on yesterday, I shall endeavor, as closely 
as I can, to confine my observations to the immediate questions, siipply 
reviewing, in passing such comment as Counsel have thought proper to 
make upon the subject-matter of the indictment. The case, I need not 
say, presents an issue of very great importance to the public, and of 
immediate and deep interest to the Traversers. I think that it may be 
characterized as a most extraordinary prosecution, and I confess, it is 
with considerable difficulty, looking to much that has been said in the 
progress of the cause, that I am able so far to fetter my mind as to keep 
it confined to the mere'legal question. There has been introduced into 
this case, under the shadow of an opening statement, so much that may 
be looked upon as unusual, and so much well calculated to create the 
surprise of a lawyer, that I cannot refrain from saying i1^ requires 
a more than ordinary degree of care to rein the steeds of thought, and 
by calmness, judgment aijid decision, keep them in the track to which 
they ought properly to be confined. I shall, however, in view of the 
question, arising, as it does, upon the offer to introduce as testimony the 
Reports for twenty-two years past, of an Institution in all its various 
ramifications, bearing so largely upon the interests of humanity, en- 
deavor to show that we cannot, however willing we might be, extend 
the area of investigation without doing violence to professional obliga- 
tion and to every wqII known rule of the law of evidence. This is npt 
a Medical Court of In(juiry. Nor are we he^e to discuss questions of 
ethics. It is no p£y:t of pur duty to detern\ipe thp relative value of 
speculative theories, whether of the old or the new world, nor are we 
here to decide between Dr. Brigham and Dr. Stpkes. This is a Court 
of criminal jurisdiction, created and controlled by the laws of the 
land ; we are here simply to answer an indictment which charges two 
of our citizens with a conspiracy to cheat and defraud, by false and 
artful representations, other citizens out of their money. In order, 
therefore, to understand the question before the Court, it is necessary 
to look with care, with deliberation and with calmness, to the nature 
and character of this indictment ; unless we clearly understand the na- 
ture and limit of the charge preferred, unless we fully comprehend 
the precise issue joined, it will be utterly impossible to determine 
whether these Reports, a^ a matter of evidence, ought to be admitted , 
or not. 



I Will, in the first instance, call your Honor's attention to the several 
averments contained in the indictment, examine the nature of the charge, 
And see how far the matter now sought to be introduced as evidence, 
can by any possibility be used as proof to convict the Traversers oAhe 
supposed offense. The learned Counsel who opened in behalf of the 
prosecution, manifested a fervor such as I have never before witnessed. 
He really seemed to think the entire majesty of the State rested upon 
his shoulders. He told us that he regarded these Reports as the legal 
foundation of the prosecution — that without them the State must neces- 
sarily fail. I confess I was surprised when he said, that unless he fol- 
lowed the case out here, he was afraid the prosecution would be dropped; 
he said this while the recognized officer of the State was standing at his 
elbow. He seemed entirely to forget that the State's Attorney for Bal- 
timore County was fully competent to discharge the duties of his place — 
that he was sanctioned and endorsed by the people of Baltimore County, 
and under the solemn obligation of his oath. Accounting for his in- 
tense interest by the assertion of his philanthropic motives, he even 
deemed it necessary to publicly declare that he was here without fee or 
reward to prosecute the respectable gentleman and excellent lady 
who are unfortunately the Traversers in this case. A lawyer who 
undertakes to prosecute without a fee must certainly believe in a 
special mission to this world — and the special mission of the learned 
Counsel appears to be his belief in the necessity of his presence to prop 
up this indictment and prevent its falling to the ground. No wonder 
my learned brother,. Mr. Schley, expressed surprise at the remarkable 
assiduity, untiring energy and vigilance, with which the Counsel had 
manipulated for some six months, this most remarkable legal document. 
Well might he say it was certainly work of great labor, but whether a 
labor of love was deserving of some consideration. Let us now look 
and see what this wonderful instrument is — let us see how it comports 
^ith the requirements of law and all that the rules of our profession 
demand — let us see whether this instrument which proposes to strike 
down a cherished and deservedly beloved physician, a noble and char- 
itable institution, and pierce to the very heart a pious and amiable lady, 
solemnly devoted to the service of God, is legally and effectively appro- 
priate to that purpose. The medium through which this high and ter- 
rible power is exercised, ought to be sucli as meets the sanction of our 
most dispassionate judgment, and fully gratifies the obligation of our 
professional oaths. It is a misconceived opinian to suppose that indict- 
ments ought to be gotten up to gratify a morbid curiosity or the pruri- 
ent appetite of a depraved fanaticism, I now read, sir, from the 
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indictment itself. In tlie first place it states that the Grand Jury of 
this County, upon their oaths, charge : " That William H. Stokes was 
and still is the attendant and sole Physician of a certain Hospital for 
the Insane, situate in Baltimore County, aforesaid, called the Mount 
Hope Institution, and as such Physician, directed the medical and reme- 
dial treatment of all insane persons resident as boarders therein." 

If it were necessary, we might say, at once, that there is really no 
8uch Institution in Baltimore County. The Retreat is in Baltimore 
County. Mount Hope is not in Baltimore Ckmnty, It is within the 
dty of Baltimore, and outside of the jurisdiction of this Court, but let 
that pass. Before I comment on this, the first allegation, it may be 
expedient to look into the code, limiting and defining the offense we 
are called upon to try, and to which this indictment can alone have 
reference. 

• The 10th Section of the 57th Article of the Code of General Public 
Laws declares : " No prosecution or suit shall be commenced for any fine, 
penalty, or forfeiture or any misdemeanor^ except those punished by 
confinement in the penitentiary, unless within one year from the time 
of the offense committed." 

' It is admitted that the crime of conspiracy is a misdemeanor. It is 
equally apparent that no one in Maryland can be prosecutied for a mis- 
demeanor, unless the prosecution be commenced within one year from 
the time of the commission of the alleged offense. How, then, can these 
Keports, running back a period of more than twenty-two years^ be 
avail ed^of to establish an offense, which in legal contemplation must 
have occurred within one year. 

The very respectable gentleman from Virginia, Mr. Radcliffe, has 
referred to several English decisions — ^with respectful deference I would 
suggest that they are not applicable to the crime of conspiracy as known 
to the law of Maryland. 

' Whenever a question of evidence has arisen upon indictments for 
conspiracy at Common Law in England, Jbhe ruling of Judges have been 
made with reference to an offense not limited by time as the offense is 
tinder our Code. Mr. Radcliffe, on yesterday, cited the case of Rex vs. 
Hammond, el aL, 2 Esp. 719. It is certainly the strongest case that 
could have been cited to support the doctrine of what his brother 
Bogers called a " continuing conspiracy," and would in some measure 
geem to sustain the admissibility of these Reports. It is, however, only 
necessary to bear in mind, that with us the crime must have been com- 
mitted within a year to see the utter inapplicability of the reasoning of 
the Engliflh Judge. The case referred to was tried in 1799 ; it grew out 
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of a conspiracy by journeymen shoemakers to raise their wages. From 
the evidence it appeared that about seven years before, a printed agree- 
ment was entered into between the journeymen shoemakers, providing 
for regular meetings — subscriptions — ^mutual supportr— and mutual gov- 
ernment in forwarding their designs ; with a full knowledge and con- 
currence in the printed agreement, the defendants joined the combination 
several years after it had been entered into. On their trial the question 
came up as to whether the printed agreement might be offered in evi- 
dence. Lord Keriyou admitted it, saying : " If a general conspiracy 
exists^ you may go into general evidence of its nature and the conduct 
of its members so as to implicate men who stand charged with acting 
upon the terms of it, years after those terms have been established." 
But would he have so said or so decided, if the offense had been limited 
to one year. The same reasoning will be found in the opinion of the Lord 
Chief Justice Abbott in the Queen's case, 2 Brod. and Bing., 810, also 
in Rex vs, Fowle, et al., 4 0. and P., 592t— Rex vs. Murphy, 8 C. and 
P., 297, and the Queen vs. Peck, 9 Adol. and E., 686. It is true that 
in neither of these cases did the point arise upon a question of evidence, . 
put the principle. involved embraced the essence of a conspiracy, and 
the reasoning of the Judges has an essential bearing upon the question 
now under consideration. In one of the cases (Murphy's case) Judge 
Coleridge said to the Jury : " You must satisfy yourselves, that in this 
cas€f the acts of the Defendants arose from previcms concert and conspi- 
racy, or you should not convict them." It is difficult to perceive how 
Reports offered in evidence here can establish previous concert and con- 
spiracy — they go back twenty-two years, — ^Mary Blenkinsop was not at 
the Mount Hope until within the last two years. ' 

In the earlier part of my professional life, some twenty-five or thirty 
years ago, I was connected with a famous trial involving the principles 
of conspiracy. I allude to the Bank of Maryland trials at Belair, in 
which a matter of alleged conspiracy was argued by the most distin- 
guished men of that day : some of them confessedly the greatest law- 
yers of this country. In that galaxy of talent were Walter Jone$, 
Francis Key, Otho Scott, Reverdy Johnson, Albert Constable, and John 
Glenn — the Court comprising Judges Archer, Purviance and Magruder. 
In that case, I had every opportunity of hearing the whole doctrine 
of conspiracy elaborately and most ably discussed. Many of those gen- 
tlemen have gone to their account. 

Walter Jones, eminent among the distinguished ornaments of the 
profession, is no more 1 Otho Scott is no more I John Glenn "has passed 
Away 1 Judge Archer, that man of unobtrusive greatness, of command- 
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ing intellect and large heart ! he too has departed — the courteous, good 
old Judge Purviance — the gallant, quickrspirited Judge Magruder — 
gone ! all gone ! gone to that ** undiscovered country from whose bourne 
no traveler returns" — ^but their works live after them— the light and 
intellectual glory radiated from their genius, still beams upon the prin- 
ciples which met the approbation of their judgment — like the inspir- 
ing strains of the national anthem, of which one of them was the im- 
mortal author, their appreciation of the golden rules of legal science are 
a treasured memory with the few who have out-lived them, and will go 
down to other times to enlighten and inspire the many yet to come. In 
the midst of th«se men, and on a most interesting occasion, Mu^t heard 
the legal elements of an indictment, such as is now before'^liiis Court, 
discussed. The principles — ^the distinctions — the rules of evidence and 
the law of the case are as fresh in my recollection as if it were a|s^r^ 
ifij; I was then a worshiper at. the shrine of my profession, aiMDusly 
looking forward — ^years of experience have only made me adevotfee, and 
though I am now compelled to look backy it is with a fervor which noth- 
ing; buCdeith can chill — with a solicitude greater than ever, that I may 
only be the advocate of these inestimable principles of the law which 
neither time nor place can ever change. 

The learned Counsel are seeking, through the instrumentality of scin- 
tillations of what they call proof sparkling through these Reports during 
a period of leArer tw^ty-two years, to establish against these respectable 
Traversers, the detestable crime of conspiracy, and they tell us that 
conspiracy in this country is precisely the same as it is in England, that 
therefore they are entitled to apply the decisions of English Judges, in 
exposition of the rules of evidence applicable to the crime here. I ad- 
mit that conspiracy is here what it is everywhere — that whenever it has 
for its object a base purpose, or an unlawful act, it is a mean, contempti- 
ble crime. From the day that Brutus struck down the first Caesar, to 
this hour, it has justly been regarded as a cruel, cold-blooded, secret 
combination — an offense engendered between cowardice and fraud. 
But I shall endeavor to show, that however English words and English 
forms may have been pressed into the service of this indictment, the 
rules of evidence in England are not applicable to conspiracy in Mary- 
land. Anciently, under the common law, the crime of conspiracy was 
confined to a secret combination to murder the King, or some one of the 
royal family. Subsequently it extended to those who combined together 
for the purpose of charging innocent persons with murder or treason. 
The statute of Edward I. defines a conspirator to be one who, by oath, 
.binds himself maliciously to indict, &c., and up to the reign of Edward 
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III, those wht^ji?'ere convicted of conspiracy lost their /rani law, and suf- 
fered the mlt^s judgment, that is, their lands, goods and chattels were 
forfeited to the Crown — they were committed to prison, and never af- 
terwards allowed to serve as Jurors or give evidence in a court of 
justice. 

Under these circumstances it is not to be wondered at, that legisla- 
tors, judges, and the people at large in England, looked upon this crime 
with the utmost abhorrence — the common sentiment is manifest in the 
remarks of every English" Judge. We find it in every law treatise 
upon the subject, and one of the greatest poets hste embodied it in the 
expression 

" Oh, conspiracy I 
Where wilt thoa find a cavern dark enough 
To hide thy monstrous visage ?*' 

But we must not forget that in the progress of events it came to be dif- 
ferently regarded. Like the writ of ne exeat regno ^ which was originally 
a stern, prerogative writ to prevent the subject from leaving the realm, 
it became greatly softened in its character and punishment. In the days 
when the stormy Barons might have given their fealty to monarchs be- 
yond the seas, the writ of vie exeat was the prerogative of the Crown, 
and used to prevent the subject from going beyond the realm. As 
peaceful pursuits took the place of warlike struggles, the lordly charac- 
ter of this writ was laid aside with the Baron's armour. It is now used 
to prevent a debtor from fleeing from his creditor. And so with con- 
spiracy — we hear no more of the villeins judgment — ^the pillory and 
fine have taken the place of forfeiture and infamy, and to-day a con- 
victed conspirator may serve as a juror or testify as a witness — ^yet we 
are told that the opinions of English Judges, naturally tinctured with 
the odium manifested towards an infamous crime, shall regulate the 
rules of evidence in relation to an offense modified by time and circum- 
stance, and, under our law, limited as to its punishment, to its commis- 
sion within one year. Your Honor's attention has been called to a case 
of conspiracy for raising wages ; even in that case I beg you to observe 
it was regarded ai3 a secret combination. It was not like the matter 
sought to be distorted here, an open, public, printed yearly Report. Ex- 
amine the lexicons — look into the law books — is the crime of conspiracy 
ever divested of secrecy ? I insist upon it, that no decision of any Court, 
in any country, has ever pruned it of that strong, marked characteristic. 
J do not mean to say that when conspiracies have taken place, in order 
to effect openly and by public means some particular purpose, that these 
open and public means did not exist, as in the cage of the Association 
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to repeal the Act of Union and re-establish the Parliament ia IreUnd, 
and%i the case of the Corn Law League in England. But I mean to say, 
that in all these cases it will be found that secrecy and privacy were ad- 
mitted to be necessary to constitute the crime. I repeat again the proof 
to establish the crime in Maryland is totally different from what it 
would be in England. And why ? It is admitted that conspiracy in 
Maryland, and we are trying it by our own law, is an offense known as 
a misdemeanor, and punishable a£ sucL Now, no misdemeanor in Mary- 
land can be punished which took place more than one year before the 
finding of the indictment. I read from the 57th Article of the Code, 
Section 10th : " No prosecution or suit shall be commenced for any 
fine, penalty or forfeiture, or any misdemeanor ^ except those punished 
by confinement in the penitentiary, unless within one year from the 
time* of the offense committed." There can be no doubt about that. 
Such is in truth the fundamental law of the land. Limited as it is in 
Maryland, it may in fact be regarded as a statutable offense, contradia- 
tinguished in nearly all its relations from the offense known to the 
common law. Certainly it is of that class of offenses which are limited 
in point of time. In Sabbath breaking the charge must be preferred 
within one month. How would proof of what occurred during twenty- 
two previous years establish that crime. It is not necessary to enter into 
the reasons of this. It has been said, very justly said, that " the reason 
of the law is the life of the law;'' and it may well be suggested that the 
legislative limitation in conspiracy may have been made to exclude such 
testimony as is now sought to be introduced. Why say " one year?'* 
Because, the Legislature, in its wisdom, knew very well that in regard 
to misdemeanor, people might die, evidence be lost, confusion be intro- 
duced, ten thousand things occur to the disadvantage of innocent per- 
sons. On Hardy's trial the judge who presided made the remark: 
" What, shall you go into the events of a man's whole life and expect 
him to answer it upon an indictment ?" Here, they seek to go back 
some twenty-two years and put these parties upon their trial with an 
investigation which looks to a satisfactory response during this long 
lapse of time. Many who may have known and could have explained the 
events occurring during this long period, have probably passed out of 
this world. 

Dr. Stokes and the estimable lady, whose name has been polluted by 
an indictment which is a disgrace to the Eecords of the State, are to- 
day called upon to disentangle a web which it seems took six months 
to weave, which is involved and twisted and turned into every con- 
ceivable shape. It is only necessary to examine its structure, .to follow 
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it through all its tortuous phraseology, to see with what a Uriah Heep- 
like acrimony it is fashioned and formed, to come to the conclusion that it 
hafl scarcely any parallel in the history of legal instruments. In view of 
this indictment, I think your Honor will see that the Legislature had 
wisdom in limiting a prosecution for conspiracy to a year. They 
ask that light may shine through this Institution. They say, " why 
not open your doors, and throw up your windows?" Has it ever 
occurred to those very humane, those ve/y feeling philanthropic inquisi- 
tors, that there is something mournful in thus peeping in upon the 
chaotic fragments of disordered intellect — upon those who perchance 
are self-abased, or whom God, in his providence, may have stricken ♦ 
down ? Are the persons who unfortunately have near and dear friends 
and relatives within this Institution, to have their feelings lacerated 
because, forsooth, the coarse unfeeling crowd would fain have gratified 
their prurient appetites ? Must decency, modesty, and every refine- 
ment of tenderness and delicacy be sacrificed simply to appease their 
ravenous curiosity ? Investigation ! — ^will it be believed that impar- 
tial investigation is the object of applying such proof to si»ch an* indict- 
ment as this? Even it were so, in what way would the. introduction 
of these Reports promote that object? What man in the community 
would be safe if it were permitted to charge him with constructive con- 
spiracy, and then for the purpose of proving the crime against him, 
take the official Reports of twenty-two years of his life, and from frag- 
ments here and there construct a net-work — a net- work with which 
malignity, illiberality, or fanaticism might ensnare or destroy ? In this 
Qase it is even worse; it not only attempts to destroy a gentleman 
whose private and professional reputation is without a stain, but seeks, 
through a malignant, illiberal, and tortious manipulation of these Re- 
ports, to involve in the disgraceful ruin a numerous band of noble ladies, 
whose unobtrusive piety and self-sacrificing actions are themes of ad- 
miration and praise throughout the world ; a class of women who prob- 
ably, do more to alleviate the sufferings of humanity than any other 
organization in existence. Are we. blind? Have we lost all sense? 
Are we dead to every emotion of human feeling ? Have we no tender- 
ness, no gratitude, no copscious sense of human goodness ? Strike down 
the Sisters of Charity 1 Cover with infamy and disgrace an order of 
women, who, in the midst of every privation, in the midst of every suf- 
fering, without limit to endurance, have invariably been found wherever 
humau woe was deemed most bitter ; wherever deadly pestilence or 
loathsome misery needed most the heroic presence of an angel 1 Strike 
them down ! — God forbid 1 Within the sound of my voice and within 
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this Court-room, is one whom upon the bloody field of Oettysburgh I 
saw bending over the dying and the dead — ^binding up with her own 
hands the prostrate soldier's wounds, or commending, with her earnest 
prayers, hia departing spirit to the mercy of his God ; and yet I am to 
be told that this woman, or the circle of her associates — ^those who with 
•her are sharers of the same vow, worshipers at the same shrine, fol- 
lowers of the same God, aspirants for the same immortal crown, are 
capable and guilty of the cold blooded atrocities gloated over by the 
Counsel who opened for the State, and multifariously described in this 
miserable indictment ; that with a devilish spirit, more like fiends than 
women, the Sisters of Charity at Mount Hope, have revelled in the 
tortured sufferings of their victims ; that in the gratification of vindic- 
tive malignity, they have excited the tremulous agony of mental des- 
pair. If this, indeed, were true, in vain did Mother Seton live, in vain 
did Mother Seton die — unhallowed indeed her honored tomb I But it 
is not true, an imputation so infamous could only be generated in a bad 
heart — the public do not, will not believe it. Your Honor, as an in- 
strument in4;he hands of Gpd, will strike the unworthy slander dead. 
In vindication of virtuous innocence, in vindication of the laws of the 
land, in support and maintenance of truth and justice, instead of com- 
mitting these Traversers to a prison, or sending them forth blasted in 
fame or blackened with infamy — ^you will pronounce them not guilty. 
The dastardly attempt of making the law the means of djestroying 
these noble women, will signally fail — I feel it, I know it. The living 
finger of Deity has already written upon the tablets of the world, IT 

SHALL NOT BE. 

From these general views in relation to the proffered evidence, I now 
turn to the special averments of the indictment. The firsts as your 
Honor will find, is that Dr. Stokes was for a long time past, and still is, 
the Physician of Mount Hope Institution ; the second that " Mary 
Blenkinksop was, and still is, the Manager and General Superintendent 
of the said Hospital for the Insane, and as such Manager and Superin- 
tendent, exercised and took upon herself the general management, care 
and supervision of all the said insane persons resident as boarders in the 
said Hospital for the Insane, stated and named the Mount Hope Insti- 
tution as aforesaid." It is worthy of observation that although these 
Traversers are presented as official characters, they are afterwards 
throughout the indictment treated as individuals, as though the Insti- 
tution belonged to them. The third averment is, " that these persons be- 
ing evil-disposed persons, and contriving and intending to effect and 
perfect their own evil desires and intentions, on the first day of Jan- 
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uary, in the year of our Lord, eighteen hundred and sixty-five, at Bal- 
timore County aforesaid, unlawfully, wickedly, and deceitfully did con- 
spire, combine, confederate and agree, together with divers other 
persons, whose* names are to the Jurors aforesaid unknown." Your 
Honor will perceive that this averment necessarily avers a joint action ; 
that they being ** evil-disposed persons," as the indictment has it, " with 
a view to perfect their own evil designs," that is, that Dr. Stokes and 
Mary Blenkinsop jointly did this — in other words, the conspiracy is 
charged. The learned Counsel who framed this indictment, gave your 
Honor, as a reasoji for appearing in this case, his apprehension that 
unless he had followed the indictments from Baltimore City, the prose- 
cution would hav^ " dropped." The indictments found in Baltimore 
City, were with his knowledge, and as he states, while he was Deputy 
State's Attorney, The Baltimore City indictments were of an individ-* 
ual character, fqr false imprisonment, assault and battery, &c. — no in- 
dictment for con^iracy. How does it happen that the quality of the 
alleged offense became changed by merely traveling from Baltimore 
OUy to Baltimore County — that that which^was individual in the Oity^ 
should be joint in the County. The two witnesses — Mary Fleming and 
Sarah Tuthill— who were before the Grand Jury in Baltimore City, 
were the only witnesses before the Grand Jury of Baltimore County, 
and yet the indictment here is for conspiracy, while the indictments 
there were for individual offenses. It was said here, that the Baltimore 
City indictments were quashed because the venure was incorrect — be- 
cause it was necessary to locate the Institution in Baltimore County. 
It is to me most strange how the aggravated quality of conspiracy 
should present itself on the face of this indictment. One thing is cer- 
tain, there never would have been an attempt to make these Keports 
applicable as evidence to individual offenses. In my own experience, 
relative to indictments, the first thing I have always done has been to 
look upon the back of the indictment to find out who are the witnesses. 
This extraordinary paper, although it necessarily bears the name of our 
friend, John T. Ensor, the State's Attorney, is without any witnesses on 
the back of it. The only two witnesses are Mary Fleming and Sarah 
Tuthill ; they are marked at the foot of the presentment, so that this 
case presents the extraordinary fact of a philanthropic Counselor leav- 
ing the city of Baltimore to try a batch of cases for assault and battery, 
and false imprisonment, suddenly finding himself in the midst of a 
conspiracy^ and that, too, upon the evidence of two demented women, 
whose former testimony upon the same subject gave rise to no conspir- 
acy whatever. A miraculous change truly, and almost as varied as the 
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shifting changes of insanity itself. I allude to this species of legal 
legerdemain in order to understand some of its bearings upon the prof- 
fered proof. I take it to be an undoubted principle, that if the probata 
will not uphold the allegata, then the Court would exclude the proof. 
I presume there can be no difficulty upon this subject ; that if the proof 
sought to be introduced would not correspond, or in the language of 
lawyers, if there be a variance between the allegata and the probata, 
there would be reason why your Honor would exclude that which 
would establish any such variance. 

The fourth averment in this indictment refers to the means by 
which the Traversers are charged with accomplishing the object they 
have in view : "By means of false, artful, and deceitful pretenses, 
representations and allegations, to induce persons, and to entice divers 
liege inhabitants of this State, and of other States of these United 
States, having the control and disposal of insane persons of either sex, 
to put and place the said insane persons of either sex under the medi- 
cal direction and treatment, general care, management, and superinten- 
dence of them, the said William H. Stokes and the said Mary Blenkin- 
sop, as boarders in the Mount Hope Institution aforesaid." Your Honor 
will observe that according to the allegation in the indictment, they, 
*' by false means," were to do what ? To induce persons who were insane 
— not sane people — ^but to induce persons who had command of the insane, 
to place them " as boarders in the Mount Hope Institution." Now, if 
persons really sane had been put in this Hospital, then I say that Dr. 
Stokes and Mary Blenkinsop, or any other person in charge of that 
Institution, were, in point of fact, by their own showing, imposed upon. 
If, according to their own view, there was a disposition to invite any- 
body, it was to invite " persons who had the control of insane people 
to put them into this particular Institution," because they were msane. 
It would be a monstrous construction to say that they designed to in- 
vite persons to put people in that Asylum, under the pretext that they 
were insane. They never, did any such thing. I will show when 
we come to treat of the whole subject-matter, all through this indict- 
ment, is anomalous, contradictory and conflicting. I have reviewed it 
carefully, and it hooTcs more like the work of one demented than of a laW' 
yer. So strange and heterogeneous a mass might induce one to sup- 
pose that the framer had been at " the feast of indictments and stolen 
the scraps." He has up a bit here and there from every indictment, 
from Hardy's case to the present time, and conglomerated the whole in 
this instrument with the contrivance and cunning of a Mephistophles. 

The fifth averment charges an intent to cheat and defraud, "'all and' 
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singular, the liege inhabitants aforesaid, having the control and disposal 
of the insane persons of either sex, aforesaid, of whatever sums of rrKmej^ 
they should and would pay for the hoards treaJtmefnt and care of the in- 
sane persons of either sex afm^esaidj as boarders at the Mount Mope 
InstitiUionf aforesaid. Strip all this of technical verbiage, and what is 
it but an attempt to show that this respectable physician and the lady 
here named, devoted, ias she is, to the discharge of a solemn and humane 
duty, have conspired together to cheat and defraud persons of money I 
A mean, low action, which every one who k-nows them, would not be- 
lieve. Cover it up as you may, the indictment, so far as the legal 
features are concerned, contains simply the charge of conspiracy to cheat 
and defraud — whence then the necessity of overt acts referring to the 
religious creed of the Sisters of Charity ? Whence then the necessity 
of introducing as evidence all the parts of the Reports which refer to 
them. These Reports can, by no means, gratify the averment of an 
indictment to cheat- and defraud. I acknowledge any cheat is indicta- 
ble at common law, and I acknowledge that any conspiracy to cheat 
and defraud is indictable, b.ut a very able jurist has said that, "conspi- 
racy, at the present day, may be looked upon more as the result of de- 
cisions than as the result of common law." 

I hav^ no knowledge of any indictment for a conspiracy to cheat and 
defraud being sustained by evidence of a man's acts for more than twenty 
years of his life — ordinarily, an attempt to cheat and defraud is a very 
plain thing — for instance, I go into a store and offer to purchase a yard 
of cloth ; when the man is about to cut the cloth, I see his measure, and 
it seems to me to give only seven-eights of a yard ; I tell him, " I think 
your yard-stick is false," and I take my rule out of my pocket, and upon 
examining it I find it is only seven-eights. The act has not been com- 
pleted, but I may indict him and his clerks for a conspiracy to cheat 
and defraud by the overt act of attempting to sell cloth by a false 
measure. 

In every case of an indictment for conspiracy to cheat and defraud 
mentioned in the books, there is this particular characteristic, that the 
party cheated and defrauded or attempted to be cheated and defrauded, 
is the complaining party. I ask : where is the case in all the reported 
decisions where the party cheated and defrauded is not the complaining 
party. Let this be illustrated : I go into a store and there the attempt is 
made to cheat and defraud me. /indict them for cheating, /am the 
party complaining. So it is in every case of an indictment of this kind. 
Who is here the complaining party ? He says we have sought " to cheat 
and defraud the liege inhabitants of this and other States of whatever sums 
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is upon this indictment except those of two crazy women, one of whom 
is under a committee — the other, Mr. Rogers says was supported by 
the Sisters of Charity, at Mount Hope, for several years as a pauper. 
Whom then has been defrauded — upon whom has been made an attempt 
to defraud ? — who is complaining ? The Carmelite nuns are not com- 
plaining. Miss Aitkin is not complaining. Mr. Schindel is not com- 
plaining. Nobody mentioned in this long indictment is making the 
slightest complaint of being cheated and defrauded. Yet, the adjunct 
Counsel of the State — the philanthropic, unfeed gentleman who drew 
up this indictment, says they are to go into an investigation of almost 
the whole life of Dr. Stokes and Sister Euphemia to prove that this lady 
was associated with him in a mean and contemptible conspiracy to'cheat 
and defraud — a conspiracy that is to cover them with shame and dis- 
grace — and your Honor is asked to carry this into effect. If there was 
a particle of truth in this charge, would we not have the. parties who 
have been cheated making complaints ? Would they not be here speak- 
ing in terms not to be misunderstood ? Would it be left to this star of 
the East, this bright luminary of the law, this apt constructor of indict- 
ments, to moan and lament on their behalf? Do you think the cheated 
and defravded could have no consciousness of being dupes until the 
illuminating beams of the learned Counsel's unfeed philanthropy burst 
forth upon the victims? Ought we not to pity the necessity which 
made it necessary for six long months to overtax that subtle brain while 
digging and delving among the Reports of Dr. Stokes, to discover the 
gems out of which he might construct. a crown of infamy to fit the Doc- 
tor's devoted head — the head of the Sisterhood — or the crest of Mount 
Hope I or perchance we ought rather to rejoice in the knowledge that 
efforts even as indefatigable as those of the learned Counsel are not 
proof against the analyzing process of the law — that law which under 
the light and guidance of intelligent jurists is a shield and protection 
to the innocent — a terror and a scourge to the guilty — that law which 
strips deception of its borrowed robes and proves that " men who would 
the devil's deeds perform do oft put on the livery of heaven.** 

• Let us now look to the next part of this indictment. After alleging 
the conspiracy to cheat and defraud, they affect to show the means by 
which it was to be done. Under that averment, it is set forth that : 
" In pursuance of and according to the said conspiracy, combination, 
confederacy, and agreement between them, the said William H. Stokes 
and the said Mary Blenkinsop, had as aforesaid, they, Jhe said William 
H. Stokes and the said Mary Blenkinsop, did afterwards — to wit : on 
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the first day of Januaxy, in the year of our Lord, eighteen hundred 
and sixty-five, and on divers other days between that day and the day 
of the finding of this inquisition, at Baltimore County aforesaid, and 
at the City of Baltimore, in the State of Maryland, write, Mer B.n^ pub- 
lish to the liege inhabitants of this State, and of other States of these 
United States, the several false, fraudulent, artful, deceitful, and mis- 
chievous pretenses, allegations and representations hereinafter set 
forth." If this indictment had been properly framed your Honor would 
not have been troubled with the question now presented for your con- 
sideration. 

An indictment framed in this manner — simply stating that the Tra- 
versers had *' written, uttered and published " certain things, without 
specifying what those things are — * incomplete, imperfect, and insuf- 
ficient. In the indictment of Queen vs, O'Connell, et at., the speeches 
of Daniel O'Connell, Father Tierney, John O'Connell, and the others, 
were all put in. That is necessary, becausQ we are to be instructed 
what the offense is. Here we have nothing of the kind. But in lieu 
of these necessary statements, and to substantiate this specious charge, 
he calls for the introduction of these Eeports, not even setting out a 
specific portion of the Eeports, but making it necessary to go over the 
whole of them, and expecting Dr. Stokes even, without any notice, to 
be ready on the instant, to defend whatever part he may select. When 
the learned Counsel is pointed to the case of O'Connell, he meets it by 
saying : '* it is not necessary for me to spread the matter out, I shall 
simply ask the Judge to let me introduce the whole twenty-two Re- 
ports." I say it is not to be tolerated. There is nothing like it in the 
law. The point is so plain that for this purpose the Reports ought not 
to be admitted that I will not argue it. This remarkable document 
then goes pn to say that William H. Stokes and Mary Blenkinsop did, 
** wickedly, unlawfully, maliciously, fi-audulently, subtly, knowingly, 
falsely pretend, allege, and represent in writing, to the said liege in- 
habitants of this State, and to many of those of other States of these 
United States." What is it that he said we did write and publish? 
That Mount Hope was and always had been — to wit : from ite begin- 
ning and foundation — twenty -three years then before — a well organ- 
ized, regulated, conducted, and managed Hospital for the Insane, 
maintained for the benefit of the public, and not for that of a religious 
sect, from charitable and philanthropic, and not from mercenary mo- 
tives, and one worthy of the patronage and trust of all who had the 
guardianship of insane persons, and of donations and favors from the 
State of Maryland, the City of Baltimore aforesaid, and benevolently 
7 
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disposed individuals. That the said Mount Hope Institution then was, 
and always had been, an Hospital for the Insane, under the general 'su- 
perintendence and guardianship of good, discreet, and trustworthy 
persons, and as such and for divers other reasons, fit and entitled to 
have the custody of aud the power of detaining and confining all and 
any of the insane persons aforesaid." 

I do not wonder that it took six months to get this up. It is the 
most extraordinary instrument that ever was put together. It con- 
tains the greatest amount of repetition, one negative following another, 
and objections piled upon objections, until it is hard to say what the 
framer would be at. It is not only an insane case hut an insane indict- 
ment. 1 continue to read from the paper : " Whereas in truth and in 
fact the said Mount Hope Institution was not then, or always had been, 
a well organized, regulated, conducted and managed Hospital for the 
Insane, maintained for the benefit of the public, not for the sake of a 
religious sect, from charitable and philanthropic, and not from mer- 
cenary motives, and one worthy of the patronage and trust of all who 
had the guardianship of insane persons, and of donations, &c., &c.,but 
on the contrary thereof, then was and always had been, an ill-organ- 
ized, regulated, conducted, and managed Hospital for the Insane, main- 
iained for the benefit of a religious sect.** We have in this averment, I 
really think, the secret spring of the whole movement — " a religious 
sect;" and these Keports, I suppose, are to be used to bear upon this 
branch of the matter. I observed, as the Counsel selected and read the 
passages upon which he said he would rely, a constant disposition to 
sneer or bitterly comment on whatever suggested excellence or praise 
to the Sisters of Charity. How much to be pitied, if not to be scorned, 
is every sentiment of religious intolerance ? How greatly at variance 
with the spirit of our Constitution ! What an outrage upon the law 
to make so envenomed a sentiment the foundation of pretended justice. 
In my opinion, it could only emanate from a bad heart and a confused 
brain. In very charity, I turn from the miserable feelings, the moral 
disease which must undoubtedly have been the parent of this religious 
intolerance, to a question of more immediate legal significance. Ad- 
mitting, for the sake of the argument, that the outrage suggested by the 
Counsel, and contemplated by the indictment, had really been perpe- 
trated, where would have been the difficulty of instituting an action 
upon the case for damages against Dr. Stokes and Mary Blenkinsop ? 
If anybody has been wronged or injured, why endeavor to. ensnare 
them in an intricate web like this ? If any wrong was committed a 
Coxfrt of law would have redressed it. No, it was to gratify a different 
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feeling and to do it at the least expense. By the means taken indimd- 
tial expense is avoided. Individual responsibility, the moral ark in 
which reposes the safety of the community, is not approached, while 
the insulted dignity and majesty of the State is literally trampled un- 
der foot. They well knew that in. any private action these Reports 
could not even have been alluded to ; they also knew that failing in the 
attempt to convict, the heavy bill of costs would not come out of thevr 
poclceta. Hence, with a temerity sufficient to create amazement, and 
which, without regard to law, without respect to consequences, supports 
the daring attempt to sweep away all precedent, to overthrow all rule, 
and utterly repudiate the well settled law of evidence as known and 
recognized for a long time past. 

The indictment alleges further that these Traversers were govemecl 
by " mean and mercenary motives," &c. And the prosecution wants to 
bring in these Reports to sustain this base charge — these Reports which 
are characterized by a rare simplicity, highly creditable to Dr. Stokes, 
and which will go down connected with his name as an honorable trib- 
ute to the excellence of his mind and the tenderness of his heart — ^they 
seek here to make evidence of ** mercenary motives," and through the 
long period of twenty-two years — an ordinary life-time — a monument 
of educated cunning, craft and fraud. This community will not believe 
it — Dr. Stokes is too well known to admit of any man rising up sud- 
denly and tearing down the temple of honor which genius, science and 
integrity have honestly erected. Alluding to the Sisters of Charity, the 
indictment goes on to say : " they were wholly untrustworthy and unfit 
to exercise the said general supervision and direction by reason that 
they were of the female sex^ and members of a religious order governed 
by a foreign priest^ I mourn that the records of this State should be 
under cover of stating a legal proposition stained and polluted by such 
a disgraceful libel — that they " were members of the female sex, and 
governed by a foreign priest I" And this is the overt act averred in 
order to gratify the idea of an attempt to " cheat and defraud!" Oh, 
shame I shame I How distressed do I feel that the professional shrine at 
which I have so long worshiped, and that I so dearly love, should thus be 
abused! Yet, it is here in this boasted land of civil and religious free- 
dom, that an indictment like this can be framed and endorsed — ^and 
this ! — this we are told is law — ^law sanctioned by the Bill of Rights of 
Maryland — ^by the Constitutign of the United States — alas ! alas ! Poor, 
frail creatures as we are I — here to-day and to-morrow not — struggling 
and constantly aiming at perfection, how mournful — oh, how mournful 
is it, to find this temple reared for the purpose of justice — for the vin- 
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dication of principle — perverted and attempted to be used for the grati- 
fication of the vilest passions of the human heart ! And the pleader 
tells us that they were " untrustworthy and unfit " by reason that they 
"were of the female sex " — that sex which was last at the cross, and first 
at the tomb — that sex, who, under -any and all circumstances, are per- 
haps best calculated to soothe the sorest afflictions of this world, and un- 
questionably to administer essential relief in cases of that most distress- 
ing malady — distemper of the mind — that they should be treated with 
odium, and placed here upon a charge which it really wrings the heart 
to contemplate. That these holy women, who, for the love of God, are 
the servants of common humanity, who have toiled and labored for the 
good of others from the day their order was first founded, from the day 
.that Mother Seton, in her humble wagon, surrounded by her little 
family, wended her way up the mountain to the home she esxablished 
at Emmitsburg — that these pious followers of Christ should thus be 
scoffed and scorned in their humble mission, may well awaken the ten- 
derest. grief. I commisserate the spirit in which this indictment has 
been framed — little could the framer have thought on the damage he 
would have done. But the least reflection might have taught him that 
throughout this vast country, without reference to religious opinions, 
sects or creeds, there could be but one united voice in relation to the 
self-sacrificing virtues and services of the Sisters of Charity. Place 
upon the witness stand General Grant, General Sherman, General 
Meade, or any of the brave men who, amid the bloody struggles of the 
late distressing war, carried their legions forward to death or victory, 
and ask them their opinions of the Sisters of Charity. Go to the blood- 
stained fields of the Peninsula — the White House — on tte hundred 
battle plains where bleach the bones of so many of our countrymen, and 
ask the poor soldiers who have survived what they think of the Sisters 
of Charity. They will not tell you they were " mercenary," " untrust- 
worthy," "unfit," •• coarse," *' vulgar," "ill-mannered," "cruel" or 
" vindictive " — they will tell you, that amid the din of battle, where 
carnage stalked the earth and foul corruption filled the pestilential air, 
these heaven-directed women were there to serve, to soothe, to sympa- 
thize and pray — that in fulfillment of their blessed mission, it was they 
who heard, and faithfully conveyed to distant home the dying soldier's 
last request, closed his sad eyes and wafted, with their prayers, his soul 
to God, realizing, if aught on earth can yealize it, the beautiful lines of 
Sir Walter Scott : 

*' When pain and anguish wring the brow, 
Oh, Woman I a miuistering-angel thou I" 
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And yet, Mr. Eogers would disrobe them of all these attributes, and 
through the instrumentality of these Reports, make their life an accursed 
lie. 

In his view, they have each attempted to seize the holy features of 
our blessed Saviour, to carry out the vindictive malice of their depraved 
hearts — malice against the unfortunate — the helpless — ^the insane. If 
what he says be true, they ought indeed to be doubly damned. If they 
are the deceitful wretches alleged in this indictment, what punishment 
"Vfould be adequate to their crimes. To believe it, we must repudiate 
our mother, strike down all that God has implanted in the human 
breast, and utterly forego all consciousness of honor, -truth and virtue. 

On the other hand, if it be untrue, the* slanderer's crime is even 
greater than that imputed — it stains the robes of innocence — it steals 
the livery of heaven in which to do the deeds of hell — 

" Nothing to damnation cans' t thou add 
Greater than that." 

The female sex ! We claim that the introduction of the Sisters as 
nurses, is in itself a moral treatment. The Counsel, in his comments 
upon the Reports, finds fault with the alleged per centage of cure, and 
has charged Dr. Stokes with falsehood. He really appears to be angry 
that there should be a large per centage of cure and a less per centage 
of death at Mount Hope than in other Institutions. He forgets, or 
rather he is not willing to admit, that this may be justly ascribed to 
the soothing influence of the Sisters of Charity — to that moral influence 
— that humanizing, refining influence which all good women exercise — 
even the tyrants of the earth — the maddest men, the basest men, have 
been controlled by women, when men would have only made them more 
furious. It is not necessary to refer to the savage, tyrannical Peter of 
Russia, to show that Catharine alone had the power to control him in 
his most diabolical moods. Nor to the Indian savage, and find when 
that sturdy adventurer, Captain Smith, was beneath the uplifted clubs 
of the Indians, it took Pocahontas to save his life. It is a law of our 
nature. It began with Eden. It comes down to this hour. We see 
it in the everyday walks of life. A broil occurs in a common tavern, 
the interference of men would but infuriate the violent and* bewildered 
passions, the soothing, harmonizing influence of woman steps in, and 
peace and quiet reigns again. Yet we are to be told that in an Insane 
Hospital, where the passions often rage, where, in point of fact, 
the unhinged mind swings back and forth, creaking, as it were, upon its 
hinges, and where, in the language of Lord Erskine, " the passions hold 
reason trembling upon her throne," the persuasive influence of the 
" female sex " is " unfit," unsuited to the place, and above all, because 
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the female is under the government and influence of a Eeligious Order. 
Again I ask, is it conceivable that it is intended by these Reports to 
establish a conspiracy to cheat and defraud ? In order to understand 
this indictment, it is necessary, even at the hazzard of being tedious, 
further to notice it : it goes on to say that there was at Mount Hope, 
** one Mary Fleming, \kte of the City of New York, and one Sarah 
Tuthill, spinster, and divers other persons to the Jurors aforesaid un- 
known, who were, and had been, there lately before, and for a long 
space of time unjustly and illegally confined, although fit and entitled 
to go and be at large, by the sufferance, procurement or connivance of 
the persons aforesaid, exercising the said general supervision and direc- 
tion of the said Mount Hope Institution. '* It is only necessary to say that 
if this grievance did really exist, this unhappy lady, Mary Fleming, 
had the right of action already referred to, and might have sued those 
who improperly kept her there — a jury, no doubt, would have done her 
justice. That she did not bring such action, is in itself a refutation of 
the slander. 

The indictment goes on, " And, whereas, in truth and in fact, the said 
Mount Hope Institution was not then, or always had been an Hospital 
for the Insane, wherein the said older, harsh, rigorous and exasperating 
treatment of the Insane, and the said older method of governing and 
controlling them by severe and terrifying measures, and by the use of 
instruments of corporal coercion, such as muffs, strait jackets, straps, 
locked girdles and the like, were disused and disallowed, and in which 
a mild, humane, considerate and scientific treatment *was substituted for 
said older treatment, a method of largely governing and controlling 
them by moral influences and agencies, termed the method of moral 
treatment, for said older methods, and the vigilance, activity and tend- 
ance, of a large corps of attendants, for said use of instruments of 
corporal coercion." 

I cannot see in what manner the proof sought to be offered can be at 
all applicable to these charges. First, bear in mind the fact that they 
are not at liberty to locate this crime beyond the year. It is idle, then, 
to pretend that these Reports, running back twenty-two years, could, in 
relation to this averment, have any bearing upon Mary Blenkinsop. 
.How can you connect Mary Blenkinsop with these Reports? You 
cannot eviscerate from these Reports enough to gratify any of the 
alleged overt acts. It is utterly out of the range of possibility to sup- 
pose that this lady had anything to do with those Reports. We are not 
to be told, because the gentleman has these notions and because he 
chooses to put all this language into the indictment, that therefore he 
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is to be gratified. It may suit his peculiar mood to bundle together a 
batch of " saids " and *' aforesaids," but *' whereases " and all these re- 
petitions, quaint" as they are, do not make a good indictment. 
* In connection with this averment, the Counsel, while reading from 
the Reports, exhibited fully the spirit in which this prosecution was 
conceived, and in which, so far as he is concerned, it is carried on. We 
were indulged, or rather disgusted, with#a cdarse attempt to place in 
derision some humble women who had become Sisters of Charity. Be- 
fore this could be done, how the seething caldron, called the human 
heart, must have boiled over! We were told that one of these 
ladies was an humble girl who stood in the market ; of course she was 
a fit subject for the gentleman's sneers. Another of these ladies — the 
Sister Dolores — was to be translated into plain Irish Peggy Mahony ; 
another was characterized as a shoe-binder ; another as Irish Katy 
' O'Neal, and another as an illiterate Dutch mrl. The Counsel seemed 
to think the derision was pungent and well-timed. I thought diflfer- 
ently. It seemed to me — and I think it was the common opinion — that 
it was shabby, ill-timed, uncharitable and unlawyer-like. Even ad- 
mitting that he succeeded in wounding the feelings of the poor Sisters, 
it was at best but one of those small triumphs, the recollection of which 
will sooner or later awaken remorse. The Counsel might have remem* 
bered that our blessed Saviour found his apostles in fishermen's huts 
upon the shores of Galilee. Besides, it is remarkable that among those 
who have been most useful in the discharge of the painful duties which 
may devolve upon the female sex, have been the humblest women known 
to the lands in which they were afterwards honored for their noble 
virtues. In the midst of poverty and distress the sainted Mother Seton 
dedicated this Order to the honor of God and the good of mankind. She 
was a daughter of one of the noble sires of the Revolution, but in the 
midst of adversity when she commenced her glorious work, perchance 
the Counsel would have sneered at her^ yet the stone which the builders 
refused became the head of the corner. I might go into the records of 
the world and select shining ornaments, not only in the Catholic Church, 
but among all the followers of Jesus Christ, where their origin only 
added to 4he unfading glory of the crown they wore in after years. It 
is a narrow and contracted view which teaches the human heart to in- 
dulge in the amusement of playing upon the distinctions of a name. He 
rang the changes upon the names of Peggy Mahony and Katy O'Neal, 
and in one instance even went into the history of the humble factory 
girl. They have, however, the consolation of knowing that, in the eyes 
of that God, where we all stand equal, whatever might have been their 
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business in earlier life, they are tiow devoted to God ; and that under His 
guidance there is a 

" Divinity that shapes onr ends, 

RoQ^h-hew them as we may." 

They have become the humble followers of that Saviour who taught 
charity, and who never inspired the human heart with such despicable 
emotions as the language used- in portraying them gave rise to. I care 
not what may have been their origin ; it matters not whether they are 
Irish or Butch, or from what land they came, the effulgence of God's 
spirit shines forth in the eye, warms the heart, and animates the brain 
and soul of individuals in every country under heaven. Our glory is 
to know that the finer feelings of humanity are not the growth of any 
particular soil ; that God, in his own good time, doth raise up instru- 
ments for His service, and for the service of humanity, in every coun- 
try upon which the sun diines, and under every form of Government. 
It is a great privilege to understand, and to feel that whatever misfor- 
tune may befal us, the soul cannot be crushed. Free from the bond- 
age and thraldom of human malevolence, the soul can hold unshackled 
communion with its God ,* the day has not arrived, and I trust it never 
will, when the judgment in matters of religion shall crouch and trem- 
ble. We have yet the sheltering aegis of that provision of our Consti- 
tution which secures religious freedom. Talent and virtue are the 
growth of no particular clime, they emanate from God, and are recog- 
nized and honored in every land. The Counsel may scoff at 
Irish Peggy, or Dutch Katrina, but God, in His wisdom, will deal with 
him and them. 

At length, may it please your Honor, I come to the concluding aver- 
ment of this indictment. 

" And the Jurors aforesaid, upon their oaths aforesaid, do further 
present that they, the said William H. Stokes and the said Mary Blenk- 
insop, at each of the respective times, when they so falsely pretended, 
alleged and represented the matters and things hereinbefore charged 
to have been by them falsely pretended alleged and represented, 
then well knew the same to be /a&e, untrue and deceptive, and 
well Icnew, all and severally, the matters and things hAeinbefore 
set forth as true, to be true in manner and form, as set forth to 
the great damage and deceit •f divers persons, whose names are to 
the Jurors aforesaid as yet unknown, having the control and dis- 
posal of divers insane persons, whose names are to the Jurors aforesaid 
as yet unknown, who were induced, persuaded and enticed to put and 
place said insane persons under the custody, management, direction 
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and care of the said William H. Stokes and the said Mary Blenkinsop, 
by means of the false pretenses, representations and allegations afore- 
said, to the common injury of the liegev inhabitants of this State, to 
the evil example of others, and against the peace, government, and dig- 
nity of the State." 

I do not think it necessary to comment upon this averment, it is but 
a repetition ad nauseam of the charge of falsehood, fraud and malig- 
nity scattered throughout the whole indictment. I have dealt with it 
already — ^indeed I fear that I have unduly trespassed upon your Hon- 
or's patience-^but I felt it to be my duty to call your attention to every 
part of the indictment, to show, not only by repeating its language, but 
by commenting upon its spirit, the scope and object of the parties with 
whom originated this most extraordinary prosecution. 

Your HonoK, being now fully in possession of my views on the vari- 
ous parts of the indictment, I shall, before I close, call your attention 
to some of the authorities relied upon by the other side in support of 
the introduction of the Reports as evidence. Mr. Radcliffe referred to 
a case which is, perhaps, the strongest that could be offered on the other 
side. It is the case of King vs. Hammond & Webb, 2 Espinas, 719. It 
is known as " the shoemakers' case," because a number of shoemakers 
combined together to get more wages than the people at that time were 
willing to give them. The case was decided by Lord Kenyou, in 1799. 
It runs back a long time ; the facts of the casfe are these : it was stated 
on the part of the prosecution that a plan of combination upon the 
part of the shoemakers had been formed for the government of their 
association, and for the purpose of carrying out their designs. The 
question arose as to what sort of evidence might be adduced on an in- 
dictment for conspiracy to carry out a certain . purpose, which had 
already been agreed upon. Lord Kenyon said : " If a general conspi- 
racy exists, you may go into general evidence of its nature and the con- 
duct of its members so as to implicate the men who stand charged, &c." 
This is the case they expect to rely upon. But there is a broad distinc- 
tion between that case and this case. There, as far back as 1792, a 
plain, actual conspiracy had been entered into, each man binding him- 
self to the other for a certain purpose. That being done of C9urse the 
conspiracy is first proved ! And the only question was, whether if men 
in after years undertake to join an exi§ting conspiracy, knowing it to 
be a conspiracy, you can go into evidence of an actual conspiracy to 
show that they are connected with it. There is no other construction 
that can possibly be given in this case. That was not a case where they 
were limited to a year — even in this case Lord Kenyou says, " You 
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first prove the conspiracy," and then you connect those who joined it 
afterwards ; the only question in that case was whether you could give in 
evidence the printed terms of the prior conspiracy which had been en- 
tered into solne years before. In point of fact the question was, whether 
in 1799, Hammond and Webb, having had the printed matter presented 
for their consideration, and having approved of it, that printed mattet 
being the original articles of conspiracy agreed to in 1792, should be 
received against them in 1799. 

It is not this case. 

Here is a conspiracy charging the parties with " defrauding people 
out of certain money." Prove the conspiracy. Prove the crime of 
" wickedly and unlawfully combining," which is alleged in the indict- 
ment, show this, and then there might be some resemblance. Even 
then, under our organic law, which limits it to one y§ar, you could 
not go into these Eeports. 

Mr. Radcliffe. — It is proper that I should call the Counsel's atten- 
tion to the fact that some of these Reports stand upon different grounds. 
The Reports of 1865 stands upon different grounds to the others. In 
offering the whole of the Reports, of course we take them in detail aB 
well as in mass. 

Mr. PjiESTON. — ^When that question presents itself, we will be able 
to meet it. I most carefully attended to the question coming from the 
Court, because it was not possible to turn the mind to this proposition, 
as a legal proposition, unless we well understood the meaning of what 
was offered. Do I understand my friend to intimate that at this time 
the Report of 1865 stands upon different grounds ? 

Mr. Radcliffe. — I do not say so. I say the Report of 1865 is not 
liable to this objection. 

Mr. PEESTON.-^It is an offer made with the others. It is a blended 
offer. 

Mr. Radcliffe. — Our idea is to offer all or each. 

Mr. Preston. — I cannot help thinking that my friend begins to see 
the force of my objection. 

Mr. Radcliffe. — I have always seen the force of his argument, but 
he coul4 not see the force of mine yesterday. 

Mr. Peeston. — I do think that his remark now arises from an ap- 
preciation of the force of wh#t I have suggested, because if my con- 
struction be not correct, he might as well put in all the Reports. He 
Beems to be retiring upon the principle that " a half a loaf is better 
than no bread." He says he will take the Report of 1865 if he can- 
not get in the others. 
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Mr. Rabcliffe. — I do not wish to be misrepresented here with re- 
gard to the fact. I simply called his attention to show that there was 
one paper to which his argument might or might not apply. 

Mr. Pbeston. — My friend says he does not wish to be misrepresented. 
I have no desire to misrepresent him. The shoe pinches him in refer- 
ence to the argument, and that is not my fault. It does come to this : 
that they offer the whole of these Reports and are willing to take one 
of them. It is a new proposition altogether, when he says he will offer 
the Report of 1865. Your Honor will find the case in Espinas, which at 
the first blush, might appear to sanction the admission of mere printed 
matter, establishes a very different principle, it merely permits printed 
terms of a conspiracy of which the Traversers had knowledge, to be 
given in evidence against them. These Reports are not printed terms 
of a conspiracy. I think, your Honor, when you come to examine the 
case, will find that I have not misconceived the true meaning of it. 
Even the Report which the learned Counsel suggests, is subject to ob- 
jection, for the plain reason that the Report of 1865 would not gratify 
the allegata of this indictment. The allegata and probata would be 
variant. They may think it proper to withdraw the others, and pre- 
sent the Report of 1865 ; but I have treated it as a blended offer. 
Your Honor asked the question yesterday, whether the Reports were 
offered singly or all together ; and at last it was reduced to certainty 
that the whole of the Reports were offered in evidence. I have ad- 
dressed myself to the question in that point of view, and in no other 
point of view. The great objection to receiving the Reports at all, 
would be, that in my judgment, they could not legally be introduced 
in conformity to any rules of evidence, because the law limits the prose- 
cution of this offense to one year. I cannot see how it would be possi- 
ble to spread the overt acts over a longer period of tiqie. In the O'Con- 
nell case a bill of particulars was furnished, and the most multifarious 
matter introduced to support the charges contained in the indictment. 
But here we have simply the charge to cheat and defraud. 

The Court. — So far as the indictment is concerned, I shall feel my- 
self bound by what my predecessor decided in this case ; and in that 
view, the argument you seem about to make with regard to the facts 
not being fully set out, would not apply to any question now before the 
Court. That question may come up when the case is to be argued be- 
fore me finally. I shall treat the matter in the admission of testimony 
as if it were a good indictment ; but when the argument comes before 
me as to the final decision of the subject, it will be for me to say whether 
there ifl a crime set out in it or not. 
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Mr. Preston. — I have listened to your Honor with earnest attention 
and great respect, and concur fully in the view which you now suggest. 
I only mentioned the O'Connell indictment by way of illustration. But 
even viewing the indictment as good under the demurrer, thpn I say 
this proof cannot be introduced — it is utterly out of the question. And 
why ? Because the allegata and prohaia would vary. That principle 
alone would prevent it. It is in that point of view, that he refers to 
the case in Espinase. But he supposes that the printed conspiracy of 
the shoemakers is to be likened to the Keports of Dr. Stokes. What, in 
the name of common sense, had Mary Blenkinsop to do with these Ke- 
ports ? It is as totally different to my mind as any two things can be. 
You may collect the matter of a conspiracy in different ways. There 
is no doubt about that. But still you must bring the parties into a com- 
mon design. Otherwise, it is not a conspiracy. In the case of King 
vs. Plummer, the whole issue turned upon the question of a common 
design. The Court then decided that you must be satisfied of a con- 
spiracy. The overt action must be shown, in order to hold the parties 
responsible. My friend says : " you can introduce the articles of agree- 
ment among the shoemakers, and why not intcoduce Reports of Mount 
Hope?" I reply that these would not show any conspiracy entered 
into by Dr. Stokes and Mary Blenkinsop. I call the attention of the 
Court to the Queen's case, 2 Brodreip and Bingham 310. Also that of 
King vs. Murphy, 8 Carrington & Payne, also King vs. Parsons 
et'al., 1 Wm. Blackistone's Reports, 392, and the case of Queen vs. 
Peck, 9 Adolphus and Ellis, 906. The latter case in some degree 
resembles the present. It was a case of an indictment to cheat 
and defraud the liege subjects of her Majesty. "When the question 
arose as to the manner of arriving at the conspiracy, you will find 
that they go upon the theory that the conspiracy is first to be estab- 
lished by showing a union of mind in the individuals. When your 
Honor comes to judge whether you will admit certain matters in proof, 
we are not. to lose sight altogether of the case to which that proof is to 
be applied. In the case of King vs. Stanner, 13 East's Reports, the 
features of the indictmjent and the ruling upon the points of the case, 
apply clearly to the question now before the Court. The very same 
question of proof may be said to be decided in the case of King vs, 
Fowle & Elliott, 4 Carrington & Payne, 522. The moment you 
come to apply the proof of this alleged conspiracy by the Reports, the 
question at once arises : Shall these Reports, going back some twenty- 
two years, be introduced to establish a conspiracy which, if it took place 
at all, could only take place within one year from the time of finding 
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the-indictment. Now, in the- common acceptation, there is nothing that 
could be further from our ideas of what we conceive to be right, than 
that you could establish a conspiracy in 1865 by proving something 
which took place in 1843. It cannot possibly.be within the range of 
things, unless you can suppose that in 1843, Mary Blenkinsop combined 
and conspired with Dr. Stokes, in reference to something, and continued 
doing so up to the year 1865. I have heard over and over again, the 
expression "continuing. conspiracy," but there must be a beginning to 
this conspiracy. There must be a time when the conspiracy took place. 
Our law excludes the idea of a continuing conspiracy. You are not to 
go back some twenty-two years, and say that a conspiracy took place 
twenty-t\iro years ago — when the law limits it to one year. 

The Court. — Do you mean to say that a conspiracy begun in 1864, 
and included within the year 1865, would not be a punishable conspi- 
racy ? 

Mr. Preston. — No, sir, I only mean to say the conspiracy punishable 
under this indictment must have been perpetrated within one year be- 
fore this indictment was found — ^you cannot establish one offense by 
proof of the commission of another — hence if there had been twenty 
previous conspiracies you could not give them in evidence to establish 
the conspiracy contemplated by this indictment. The offense itself can- 
not be committed unless it is witiiin the year. . If they were able to 
prove a'Conspiracy had been committed outside of the year, this is not 
what we are here to try. 

Mr. Radcliffe. — ^We admit that it must be within the year. 

Mr. Preston. — Then, I say, it is not within the range of possibilities 
that a conspiracy occurring within a year can be established by acts that 
took place twenty-two years ago. To reason otherwise would be to reason 
illogically. There is no case like it in the books. You seek here to 
make your conspiracy depend upon proof that runs back twenty-two 
years. It cannot legally be done. The very law of conspiracy would 
naturally preclude the possibility of such a thing. The crime itself — 
provided what is charged against us is a crime — is a crime which must 
occur within twelve months anterior to the indictment. I think this 
indictment was found on the 13th of December, 1865 ; you must show 
that these parties conspired within the year — that is, between the 13th 
of December, 1864, and the 13th of December, 1865. If they were 
offering the evidence to show that twenty-thr6e years ago, Dr. Stokes 
and Mary Blenkinsop met together and said, ** We will, on the 13th of 
l)ecember, in the year 1864, meet in the county of Baltimore, for the 
purpose of doing a certain thing, and if they did meet on that day, the 
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Court would probably treat the conspiracy of that day as a new case. 
They might be able to show that they did meet for a conspiracy soi^e 
twenty-three years before that time. But would any Court in the world 
say that these Reports, published by Mr. Murphy in 1843, issued, set out, 
and spread before the world as these have been, would of themselves 
prove that Miss Blenkinsop joined with Dr. Stokes at that time in order 
that they might do a certain act in 1865 ? and that she naturally joined 
with him all through ? If she did not do that, how can these Reports 
connect her with Dr. Stokes in the conspiracy ? 

The Court. — Suppose Dr. Stokes and other parties had come together 
twenty-three years ago, and Mary Blenkinsop came into it within the 
past year. 

Mr. Preston. — Then it would be necessary to prove that she had 
knowledge of the conspiracy that took place twenty-three years ago. 
I agree that it would present a very different case. That would, in 
principle, resemble the shoemakers' case, but that is not the case here. 

The Court. — You would have to bring this to the knowledge of the 
parties and prove that they knew all about it at the .time. 

Mr. Preston. — Even on general principles, if you can prove that, 
still the limitation to the . year will not allow them to go back beyond 
the year. I refer to 2 B. & A., 204; 1 Starkies nisi pritis case, 412; 
I Chitty Reports, 698; 1 Salkeld, 174; 4 East, 164; 2 Starkies, case of 
King vs. Murphy. Your Honor will not permit these Mount Hope 
Reports to be used as evidence against Miss Blenkinsop — ^you will hardly 
say she is to be held responsible for them. 

Mr. Radcliffe. — We have to follow it up and prove another link 
which connects her with the offense. "We do not think it can be done 
in the way the Counsel states. It is a different question if the Report 
of 1865 is to be put forward. 

The Court. — The object, as I understand it, is not to implicate Miss 
Blenkinsop at present. They have to offer other testimony to connect 
her with the conspiracy. 

Mr. Preston. — They would have to do this in a legal way, not by mak- 
ing us go back some twenty-three years, when this lady could not, from 
the nature of things, be connected with it. I have, as I have already 
stated to your Honor, reviewed this indictment carefully, and I have 
spoken of it as I thought it deserved to be spoken of. I have com- 
mented upon it in its various bearings ; I have done so, because I feel 
the importance of the issue. It is no ordinary case. It involves an 
issue of lasting importance, not only to the Traversers, but to the pub- 
lic, and I should grieve to 48ee your Honor admit proof in the case, 



Ill 

wHcli under the rules of law, I honestly believe, should be excluded. 
I do think that the offer ought not to be allowed. In all that I have 
submitted for the Court's consideration, I assure your Honor that I have 
the approbation of my judgment and my conscience. 

Mr. Schley. — In the conclusion of this argument, there are two 
points, in additon to what my brother has stated, to which I desire to 
call particular attention. The first point in this : By the terms of this 
indictment, there is an accusation of a definite object, of a definite char- 
acter. The charge is, that Dr. Stokes being the Physician, and Mary 
Blenkinsop being the Superintendent, conspired together — " by means 
of false and fraudulent pretenses, statements, allegations, &c.," to attain 
a certain object, which certain object is for the benefit of Dr. Stokes and 
Mary Blenkinsop, and not the Institution. Therefore, before these 
parties can be convicted there must be proof to establish this proposi- 
tion : that whilst Dr. Stokes was the Physician and Sister Euphemia 
was the Sister Superior, they conspired together to produce a certain 
result — ^to attain a certain object, that is : "To induce persons having 
charge of insane persons, to place them at Mount Hope," that they might 
appropriate the money to themselves. The object is limited and de- 
fined. But that is not the point upon the question of evidence. The 
question of evidence is this : They offer these Keports for the purpose 
of showing that the Traversers made certain false representations. 
What are these alleged representations ? You say they made represen- 
tations in writing. What are they? You set them out. How do 
you prove them by this Eeport (of 1865 ?) There is not one word of 
that Eeport spoken of in the indictment. Take up that Eeport, and 
lay it along side of this indictment, and the prohaia^ if it is admitted, 
will not agree with the alUgcda. That which is made material by de- 
scription must be proved, and anything that will not prove it cannot be 
admitted. I am not speaking of the indictment ; that may be perfectly 
good. It has been so ruled, and I assume it to be so, for the purpose 
of this argument. But my proposition is, that whilst you have made 
an averment in the indictment, you do not bring me any writing cor- 
responding with that alleged in the indictment. If it be something 
different from what is alleged, it is not admissible evidence. After 
carefully comparing the Eeport of 1865 with this indictment, I cannot 
find one word in that Eeport which is found in the indictment, except 
the phrase ** Sisters of Charity." They say we " wrote, published, and 
declared to the liege inhabitants of the State ;" — it is not addressed to 
the " liege inhabitants " — " several false, fraudulent, artful, deceitful 
and mischievous pretenses, allegations, and representations, &c., &c." 
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There is not one word of that in the Report of 1865. All this is put 
into the indictment to give it a character. 

The Court. — So far as I have read the Report of 1865, of the Mount 
Hope Institution, it seems to me to conform, in some respects, if not in 
all, to the allegations in the indictment. 

Mr. Schley. — Let them show us the identity of the two. 

The OouRT. — These are merely the statements of Dr. Stokes ; why, 
then, do the Defendants object to them? You cannot object to them 
except on the ground of limitation. 

Mr. Schley. — The object, on our part, is to terminate the case to 
save the time of the Court. 

Mr. Radcliffe. — The question before the Court 

The Court. — (Addressing Mr. Radcliffe.) I do not know that it is 
necessary to say anything upon the subject, unless you desire to do so. 
Unless Mr. Schley can satisfy me that the Reports and the indictment 
do not conform, I shall allow the paper to go in evidence. 

Mr. Radcliffe. — This is a matter of great. public importance, audit 
is necessary that it should be presented properly to the public. There 
has been much said about this Mount Hope case, and it is time that the 
thing should be put to rest. If the charges be true, the public should 
be informed ; if they be untrue, it is due to the Defendants that the 
odium which the charges are calculated to produce, should be removed. 
It is in that view of the case that my surprise has been excited — ^that 
there was not a disposition, on the part of the other side, to throw the 
doors of Mount Hope wide open, and let the public be satisfied, for they 
have the right to know whether these charges be well founded or not. 
The public will never be satisfied until that object is accomplished, by 
a full, fair, and frank judicial examination. It is not necessary, or 
proper," fpr me to advert to the motives, by which my friends upon the 
other side, should be influenced — ^these are questions which belong to 
themselves. But there are questions which rise infinitely above all 
considerations of that kind, which are merely personal, professional and 
technical. 

This is a great question — involving the interests and feelings of the 
whole community. Charges and insinuations have gone abroad in re- 
lation to improper practices in this Institution, and have come up here 
for an investigation. The Grand Jury of Baltimore city prefers a Bill. 
It is sent here and demurred to. They send other Bills here. They 
have been disposed of-^not finally — ^yet they sleep the sleep of death, 
they can never be resurrected, if I understand anything about the law. 
The other was demurred to, because it wanted the technical words con- 
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etituting an indictment for conspiracy. The County of Balthnore have 
preferred another Bill, which is sent down to this Court. And how 
does my friend, Mr. Preston, characterize all these proceedings, the 
actions of Baltimore City, of Baltimore County, and of my friend, Mr. 
Eogers? As "infamous, disgraceful I" These are questions which 
belong, my friend, to the Grand Jury of Baltimore City, and to the 
Jury of Baltimore County to answer. It is due to myself to speak, be- 
cause I am connected with him (Mr. Eogers) in this prosecution, of 
those stringent animadversions in a general way. I go no further, but 
I could say much. 

What are we met by here ? The statute of limitations. We well - 
know how that statute was originally characterized throughout this 
county. It was denominated the " Kogue's Plea." Too general, I ad- 
mit, for there may be some circumstances under which that plea should 
be put in, but it never has been thrust forward, and never will be put 
in by an honest man, unless upon the consciousness that he has discharged 
his debt, and has lost the evidence of its payment. Instead of the 
statute being a ground for the non-payment of a debt, it is an additional 
reason why he should pay it. No honest man — no man who is inno- 
cent — I speak this, not with a view to reflect upon these Defendants — 
but I say no innocent man should attempt to protect himself by the 
statute of limitations. It is not the course of honest, innocent virtue. 
Charge an innocent man with an act reflecting upon his reputation, and 
what is the first impulse of that man's heart? "Prove the charge!" 
But, I must relieve these Defendants of this begging the question, and 
place it upon their Counsel. I do not mean that Miss Blenkinsop or Dr. 
Stokes are dishonest persons. That is, therefore, the reason why I hold 
the Defendant's Counsel responsible upon this point. Why do we find 
the Defendants closing their doors, and refusing to let us give in evi- 
dence what they have published to the world ? Why is there anything 
objectionable in these Reports? Are they not all fair upon their face? 
Why do they object to Dr. Stokes' Report coming before this Court? 
Because, without these Reports, the Prosecution cannot move a step. 
They are the foundation of the Prosecution, and without them, no evi- 
dence referred to in the opening statement can be oflfered. If the com- 
bination were to do an illegal act, then it would be only necessary for 
the State to prove the performance of that act. This organization is 
authorized, and now, to establish a conspiracy, what is necessary? 
Simply that we should contradict their assertions 'and show that they 
did not do what they promised to do, and that ttey intended from the 
beginning, not to carry out the purpose set forth to the public. There 
8 
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is the case^ It is not necessary for me to read the allegations in this 
indictment, every one of which is traversed. How would you prove 
that a man was a dissembler and a deceiver, except by first showing 
that his promise was fair, and then contradict that by some proof of an act 
inconsistent ? How can we get at these persons at first, except by show- 
ing that they made fair promises to the public, which they have not ful- 
filled ? But, when we come here and attempt to do iiiis, we are met 
by the statute of limitations. I have been retained as Counsel in this 
case by the friends of the parties who feel themselves aggrieved. I have 
been retained by no individual within the State of Maryland. I have 
been feed to come into this case, and I am here to gratify no feeling 
whatever. I say here, in the face of this community, I have a pride 
and gratification in being employed in this case, in order that these 
charges should be thoroughly and fully investigated ; that the public 
mind should be disabused if untrue, and that the Defendants should be 
released if untrue. I feel, as I stand here, that nothing would give me 
more gratification and pleasure than to see this case fully met and 
cleared up for the honor of the Institution, for the honor of the com- 
munity in which it exists, and in order to relieve the feelings of the 
Defendants. 

I consider an injury to the humblest citizen of this community, an 
injury to the whole. At a meeting of the wise men of Greece, it was 
asked by one of them, " what constituted the best government ?" Solon 
replied: " That government, where an injury to one man is an injury 
to all I" An admirable sentiment, and one worthy to be remembered 
by us all, and particularly by those who have the administration of the 
laws. It has been intimated that this is a prosecution against a sect — 
against a denomination. If any gentleman entertains any such idea as 
that, I am not one of the persons. I do not believe that there is an 
honest Catholic in this community, who would attempt to shield Dr. 
Stokes and Miss Blenkinsop, if they could be persuaded that the 
charges contained in the indictment were true. I know there aue mem- 
bers of Churches, who are ready to throw around a Defendant the 
mantle of his Church. But when the fact is once established of the 
guilt of the party, that class of men is always ready to submit to the 
judgment of the Court in the case. "Whenever any other feeling pre- 
vails in this country, or any other country, there is an end to liberty. 
Whenever Church arrays itself against Church, and whenever any 
prosecution is founded upon the idea of breaking down any sect or de- 
nomination, whilst you may not put an end to freedom, there is an 
end to liberty. We shall find ourselves reduced to the condition of the 
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French, at the close of the last century, when everything was reduced 
to a common level. I am not the man to believe that there is any Pro- 
testant in this community, or any number of them, who would consent 
to get up a crusade against their Catholic friends or the converse}.; 
Hence, I look upon this case as, not a prosecution against the Church, 
but against these two parties. If these charges be true, they have vio- 
lated the designs and purposes of their founders, who have long since 
gone to their final rest. I do not intend to attack any portion of that, 
community. It is not necessary. It is in bad taste, to say the least of 
it. So far as this indictment is concerned, it was necessary, and my 
friend upon the other side (Mr. Preston) understands that necessity, 
that the terms in the indictment should be used. • Hence I cannot 
perceive the propriety of Mr. Preston animadverting so severely upoa 
the indictment of Mr. Rogers. I am not. personally concerned, except 
as I am connected with thai gentleman ; but to say the. least, it was a 
matter in very bad taste, uncalled for, and unnecessary. I consider my. 
friend Rogers, (and I am happy to style him my friend,) incapable of 
such depravity, and such baseness as the remarks of my friend on the 
other side would seem to indicate. 

Mr. Rogers. — I didn't mind it at all. 

Mr. Radcliffe. — I am making these remarks in no unkindness to 
Mr. Preston. If he were my brother, I would not consent to sustoiii 
any such assault as that made by him. These charges had been made 
to the authorities, and it was due to the Grand Jury that these com- 
plaints- should be investigated. If there were abuses, there, do you 
suppose that the defendants would disclose those abuses to their viri-. 
tors? »Why, if they aid, they would deserve to be upon the other side 
of the house, and not upon the side they now occupy, as Managers of 
the Asylum. There is nobody who can disclose these abuses, if there 
are any, but the patients who have been in the Institution. These In- 
stitutions are necessary, but abuses have existed, and will continue to 
exist, as long as such Institutions are committed to the hands of indi- 
viduals. An instance is not on record where such Institutions have 
not been abused. It is a matter well calculated to reflect upon the 
State, in permitting private Institutions of this kind to exist. There 
was a time when necessity compelled people to submit to these private 
Institutions, but that time has passed away. We are told that this In- 
stitution is open. That is not so. Where is the authority for one, or 
any friend, or anybody to go to that Institution and examine into the 
condition of the patients, and the minutest workings of the Asylum? 
What authority has the Legislature to send a committee to examine it? 
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After the Legislature has conferred a privilege upon me, I should like 
to know by what authority of law they can interfere with its exercise ? 

Mr. Schley. — As the Grand Inquisition of the State, the Legislature 
has a right to send a committee there. 

Mr. Radcliffe. — They have no right of visitation, unless the char- 
ter provides for and authorizes such a visitation. If a committee were 
to go there, I have no doubt they would be received and entertained. 
Of course, it would be impolitic for th^pi to do otherwise. But suppose 
the Legislature had the power of visitation, but did not choose to pur- 
sue that power, is that any argument against this indictment ? If these 
charges are true, the Legislature may take some action ; if not true, the 
Legislature will ta*ke no action. In either point of view, it seems to 
me that this thing should be examined. If these gentlemen plant 
themselves behind the statute of limitations, and say they will not re- 
spond, it is time that some action should be taken. I say this in no 
Spirit of resentment. 

The time of adjournment having arrived, the Court adjourned. 



FOURTH DAY. 

Mr. Radcliffe. — I intended what I said yesterday to have concluded 
my eflForts upon the point before the Court ; but in reflecting upon the 
matter, and particularly upon the power and ability af the gentlemen 
on the other side, I thought it proper and just that I should introduce 
into the argument of this case, a subject which iJias not, in my judg- 
ment, been touched at all. The questions discussed have been of a col- 
lateral natu're. Addresses have been made here that would have been 
as appropriate to the hustings, or for a Fourth of July occasion, as any 
other ; for certainly they had no reference to the questions now at issue 
before tl^is Court. The physical condition of your Honor admonishes 
me of the necessity of brevity, and I shall endeavor to confine my re- 
marks to the question that is to be considered by the Court, a question 
upon which the prospects of the State, in this case, must depend. A 
failure upon this point is fatal, and my friends on the other side doubt- 
less understand that — certainly, we understand it. This is the founda- 
tion, without which it is impossible for the State to rear a superstruc- 
ture. We may fail in this contest. I have no pride upon that point. 
I should not be humiliated. It is certainly a mortification to fall un- 
der the blows of our inferiors. But it is a matter of congratulation 
when we have such noble champions to contend with as we have here. 
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When Alexander was asked whether he would contend in the Olympic 
games : " Y*es," said he, " if I have Kings for my antagonists." Truly 
a noble answer, worthy of a royal heart ! We have not Kings to con- 
tend against, but we have professional giants,. If the State of Mary- 
land had been searched through, a more distinguished array of talent 
could not have been brought into the service of this cause. 

The questions discussed by our friends on the other side, go merely 
to the effect, and not to the admissibility of the evidence offered ; a 
question which your Honor cannot entertain, as Judge, at this stage of 
the case. I propose to call the attention of my friends to one case, cov- 
ering every position which they have taken, and which illustrates and 
sustains the distinction that I have offered between the effect and the 
admissibility of evidences. It is the case of King vs. Murphy, referred 
to by my friend, (Mr. Preston) yesterday. 

Mr. Peeston. — Do I understand my friend to be reading from a Re- 
port of the case itself, or from an abbreviation of it ? 

Mr. Radcliffe. — It is Russell, whom I am sure your Honor will not 
question. ' The case to which I wish to call your attention now, and 
which seems to be made for this case, is a case precisely and almost lit- 
erally applicable to the present case. It is the case of King vs. Cope. 
It was against a community, againet a family living together and act- 
ing together for the attainment of the same object. We do not hold 
that Miss Blenkinsop can be affected by the Reports. Miss Blenk- 
insop, at the present stage of the case, has no more to do with 
that case than I, but that is the first link of the chain. But if 
the Report (of 1865) is proved to have emanated from Dr. Stokes, and 
it can be shown that Miss Blenkinsop has been acting under the authori- 
ty and direction of Dr. Stokes, and in conjunction with him in respect 
to that Report, then the conspiracy is established. I know the idea 
prevails that if a man can get the last word he can gain his cause, but 
before a wise, sagacious, and learned Judge, such things are as chaff 
before the wind. 

My friend, Mr. Preston, entertained us yesterday with one of the 
most classic and beautiful displays of eloquence I have listened to for 
many a year past. But in all that address of something like three 
hours, he, at no time, touched the point under consideration, until he 
was about to close — reminding me of the postscript to a lady's letter, 
which always contains the most important part. The gentleman has 
given up the question, and has attempted to draw a distinction between 
a conspiracy against the King and a conspiracy against individuals ; 
and he locates this distinction to the period of Edward III, and saya 
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that distinction was created by statute. This very question arose in the 
81, Edward 1. The point was met, and the question was whether there 
was any distinctioti between an* indictment for a conspiracy in the one 
case and the other, and the Court decided that all conspiracies, as every 
lawyer knows, are the creation of the common law. 

Mr. Preston. — Permit me to correct my learned friend. I did not 
state that the distinction was created in the reign of Edward III, by 
statute ; I said that the last instance in which the villein judgment was 
pronounced was in that reign, and that the nature of conspiracy became 
changed from that time only. 

Mr. Kadcliffe. — I have the gentleman upon another point, which 
I think he cannot escape, therefore we will not cavil upon the -point 
under consideration. I will simply say that there has never been a 
distinction in England or in this country in reference to the crime of 
conspiracy; it is the same in reference to the King or Government and 
any individual whatever. They all stand upon the same broad plat- 
form. . Conspiracy is as old as the world. We find it in Rome and 
Greece. We are not using expressions that are sometimes* used with 
-regard to conspiracy : that the thing is infamous. It may not be so in 
.this case. I would not permit myself to say that Dr. Stokes is an in- 
famous man, or this lady. Miss Blenkinsop, is an infamous woman. The 
: crime of conspiracy is infamous in the eye of the law, but the infamy to 
be attached to this crime must be decided by the circumstances. The 
Counsel says this is a case to cheat and defraud, and the case of the 
■ ahoemakers was a conspiracy ; that the shoemakers' case is a strong case 
when properly applied, but to make it inapplicable to this case, he 
draws a distinction between the two. Where is the distinction? I 
appeal to your Honor and my friends on the other side — what constitute 
.a conspiracy? The technical terms used ** did conspire, contrive, con- 
cert, and agree together?" . The books say any other terms may be used of 
the same import. An indictment for conspiracy is an indictment which 
belongs to no individual class, but rather appertains to every class of 
crime to which it leads. In the case of Commonwealth vs, Dickens, 2 
Ma39. Reports, the principle is laid down that the form is immaterial ; 
the only thing indispensable is the term "did conspire and agree to- 
gether/' and if the facts necessary to the indictment are set out, the 
indictment is sufficient. 

The question before the Court is as to the admissibility of these Re- 
•ports, and first I would call your Honor's attention to the indictment 
itself. We have traversed every promise in that indictment. I call your 
Honor's attention to the distinction which Mr. Schley makes, which I must 
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confess affected my mind very serioiftly ; I think it was stated by my 
friend Gittings — than whom, I know no man who has more ingenuity — 
that the combination was not unlawful ; that it was not unlawful to get 
pay for board, and there he rests the matter. If it did rest there, 
I should consider that the State had no proof here. But the indict- 
ment goes on to say that in pursuance of said conspiracy, they pub- 
lished to the world certain untruths, which operated as a superinduc- 
ing cause to those persons who placed their wards in the Institution. 
The indictment is to be looked to as a whole, to see whether there is 
any connection. If your Honor shall determine that there is no con- 
nection, then the question is settled. I hold your Honor has no power 
over the demurrer. That has been settled by a Court of equal juris- 
diction to yours, and cannot, therefore, be reviewed except by anotiier 
jurisdiction. That question is settled, and the case now comes before 
your Honor sitting as a Jury. If the question had been before a Jury, 
tjie Jury would have been bound by the decision of the Court. The 
Jury, however, have the physical power to disregard the instructions 
of the Court, and there is no power to reach them if they go wrong. 
They have not the rights but they have the power. The right has been 
taken from them. But, I have not met a single instance in my prac- 
tice of thirty years, Ivhere a Jury has neglected the suggestion of the 
Court. The question comes before you now, as a Judge, by and by it 
will come before you as a^ Jury, when the aspect of affairs will change. 
I am inclined to think that it is the duty of the Court to consider the 

* whole matter of the indictment, and I cannot see the necessity of ad- 
journing two days upon that subject. We have argued it for two days, 
and we remain just were we began. There were a great many authori- 
ties cited by the Counsel, and among others the celebrated " Shoe- 
makers' case," 2, Russell, 700. In this case, it appears to have been held 

.that upon an indictment for conspiracy, it would be difficult to prove 
the privacy of the parties charged. The Prosecution must go into gen- 
eral evidence to bring the -conspiracy home to the Defendants. We 
must connect these Defendants with this matter, and if they have a 
privacy with the conspiracy, as charged here, so as to have taken place in 
the county of Baltimore within one year, then they are responsible. I 
want to give you every point of the case fairly. You may lay the 
foundation one hundred years ago ; you may trace that same conspiracy 
up to the present time, link by link, year after year, and the last link 
may so enter into all the preceding links as to make it one transaction, 
and that transaction in the present time. That is the law, gentlemen. 
If these parties (Dr. Stokes and Mary Blenkinsop) have no privacy 
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with respect to this Keport of 1865, the case is sustained. The con- 
spiracy is not the conspiracy of twenty years ago, but the conspiracy 
charged in the indictment. In Starkie, 407, the case of Stafford is cited, 
22, Charles, 11. State trials, 101, where evidence was first given of a 
general conspiracy, before the individual acts of the party charged were 
introduced. If we were to begin with this conspiracy, twenty years 
ago, and trace it up to the eve of the year, and the wall of the statute 
of limitations was reared, the case would be at an end. But suppose we 
could trace these same parties up to within the year, acting under the 
same Keports, the same constitution there, and that wall so reared was 
thus broken down, they are not guilty yet. Why ? We want one overt 
act to connect them with the conspiracy. I call the attention of the 
Court to Pothier on obligations, p. 263, section 14, where-a case is quoted, 
in which it is stated that presumptions must be founded upon one, or 
more than one fact, and these should be either directly established, or 
educed from other facts. The presumption may be, therefore, defined 
. mediately or immediately. We have to get at the acts and purposes of 
parties through these instrumentalities, step by step, and link by link, 
until we get to the charge contained in the indictment. Here we find 
this same family — Dr. Stokes and the same Sisters — ^acting under this 
charter ; we find an annual Keport, holding out certain inducements, pub- 
lished at the end of every year. We find these Keports are connected, 
one with the other, each refering to the preceding one, and incorporat- 
ing its subject-matter, until we reach the Keport of 1865, which blends 
into its subjects discussed, the data of all the preceding Reports. I did 
say before that I had no difficulty with the Report of 1865. I have ^ 
none — ^but that is not the question here. 

I call the attention of my friends on the other side, to the celebrated 
case of the State of New York vs, Mather, et al. 4 Wendell. It illus- 
trates the doctrine of continuance. It is analogous upon the principle 
of evidence. Where a thing is first supposed to exist, the question does ' 
arise of continuance. But first the fact must be established. If con- 
spirators enter into an illegal agreement in one county, they may be 
prosecuted, but the proceedings against them must be in that county. 
• If they go into another county to exercise their plans and commit an 
overt act, the proceedings will be sustained there, on the ground that 
the agreement is sustained by such act. The agreement had preceded, 
:but it is renewed in the county where the act is committed, and it may 
,be given in evidence, even where one of the party does not act by vir- 
tue of the original agreement. Take these cases, to which I have 
alluded, and take the view I have expressed, and your Honor will per- 
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ceive that these parties to-dacy, if it can be proved that they have per- 
petrated one single act cognate to the subject-matter of these Reports, 
that act incorporates all the premises traversed in the Reports; 

Another point, to which I wish to call your Honor's attention, is this 
statute of limitations. We have got to take the community in which 
we live. We all stand and rest upon public opinion — without it, life 
is not worth the having. The hope that rises above earth and all its 
anxieties, must be founded upon honesty and sincerity of opinion. 
When God made man, he planted in his bosom this conscience, which, 
with proper modifications, is all we need to be influenced or enlightened 
by. Unless we prove some overt act against these parties, the indict- 
ment cannot be sustained. If it be an act punishable even in the 
spiritual courts, it is sufficient. One fact, says the law, is as sufficient 
as an hundred facts. Will the statute of limitations apply to this case? 
I say no ; whether we bring the parties to 1865 or not, I say the statute 
does not apply. Your Honor knows that if the Defendants deprive the 
Plaintiff of a knowledge of his acts, that the statute, of limitations 
will not operate. This statute would not apply, because the Plaintiff 
had no opportunity of pursuing his claim. The rules of evidence are 
the same in criminal as in civil cases. We take the ground that these 
parties have been deprived of the opportunity of pleading. It is a 
mere accident that, through the agency and energy of this lady. Miss • 
Fleming, who has been characterized here as a lunatic, in no measured 
terms — a lady who has traveled through Europe, and associated with 
the highest people ; who belongs to one of the most distinguished fami- 
Jies in this country ; -who has the most complete education ; and who is 
one of the most .interesting ladies that I have ever seen — through her, 
these things have been first brought to the light of day. Here is the 
evidence of the injuries ! Some of the witnesses have been brought 
here recently from this Institution to testify, not having had an oppor- 
tunity of doing so before. Now, for the first time, the State comes here 
and complains of things that have been done years ago by these De- 
fendants ; but the very moment we seek an inv.estigation and explana- 
tion of the charges, we are met by the statute of limitations ! What 
opportunity was there of bringing these things before a Court of justice, 
when all access to the external world was denied the inmates — deprived 
the men of the right of voting, and the women of that dearest privilege, 
termed in this indictment ** the right to be at large?" 

Mr. Schley. — You might have replied that you were in duress. . 
Mr. Radcliffe. — By whose instrumentality ? I might put forward 
the general replication, " Duress /" I reply specially — " It was through 
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your (the Defendants') instrumentality that we did not come before a 
court of justice and assert our rights and evidence our wrongs." 

Mr. Schley. — The State was not imprisoned. 

Mr. Radcliffe. — Yes, first the State. The State was imprisoned, 
and you and myself were imprisoned. For it is the imprisonnient of 
which we complain. The State is not complaining here. The State is 
simply the means by which these wrongs can be redressed. There is 
an idea here of something wrong, a something that must be investigated 
in order to get at the wrongs that have been perpetrated. I hope the 
day will come when oppression of all kinds will sink forever from sight, 
and all b^ redeemed aiid disenthralled by the genius of universal eman- 
cipation. 

Here is our case, and when the question comes up, we propose to 
show that some of those persons in that Institution were not allowed to 
go out. When this case comes before your Honor, and you decide it 
against the State of Maryland, I shall be .perfectly satisfied. If you 
decide that there is no guilt here, for the honor of this community, for 
the honor of these Defendents, I should rejoice. But if there be guilt, 
let it*be visited upon the offender. Let a man not be protected because 
he occupies a high position ; those in high places, if they have commit- 
ted crimes, must be punished as a terror to those in an inferior position. 
But, I say : Better an indefinite number should escape than one inno- 
cent man should suffer. The State has no design, but that these De- 
fendants should come here, frankly and openly, explain away everythig 
that seems to be against them — and if they are innocent, they can do 
it, whether it was twenty years ago or not, certainly, if it is within ^ 
half year. 

Mr. Rogers. — I design to occupy the Court but a very short time. 
The fact is, I see very little occasion for so doing. I wish to show why 
these Reports are receivable by the Court. First, as the declarations 
of William H. Stokes, as to how an hospital should be managed. Mary 
Blenkinsop is also connected with these Reports, as we shall show in 
evidence, from the very beginning. Before she was Manager of Mount 
Hope Institution, she was one of a board of four persons, as we shall 
show, at Emmitsburg, who governed and directed affairs here as a 
Council of Control, and was one of those who was concerned in the pub- 
lication of those Reports. Therefore, we shall connect her with this 
conspiracy, almost from the day of its initiation. They are in evidence 
. therefore as the declarations of the parties. They are in evidence, fur- 
ther, as the res gestae of the parties. These are the " falde declaratioiis, 
deceitful, mendacious allegations," spoken of in the indictment, by 
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whidi people were misled as to tie character of the Monnt Hope Insti- 
tution. These Eeports were addressed to the imaginary Guardians, 
whose names have not yet transpired, as far as I can learn. As such, 
are they admissible as evidence ? Why, clearly. In order to give this 
Court jurisdiction over this conspiracy, from the day of its initiation up 
to this time, it is only requisite to prove one overt act — ^that overt act, 
criminal per se, or not, it makes no difference, provided it is done in 
pursuance of the conspiracy and within the time limited by law. A 
moment's reflection shows this with perfect clearness. The rule of 
venue, as to time, is the same as the rule of venue as to place. When- 
ever the jurisdiction of the law reaches to A single act, it has jurisdic- , 
tion over the whole crime ab initio. The object of the law is to prevent 
crime, which could not be done under any other hypothesis. The second 
part, as to the relation between tliese Eeports and the indictment itself. 
I maintain, your Honor, that this indictment is good and complete in 
itself, wholly apart from any overt act — admissible as charging a con- 
spiracy to " cheat and defraud the public," which is held by every Court 
in England and America as a punishable offense. 

The Court. — In a case of this sort, would you not be obliged to give 
the other party a list of the offenses you expected to prove. 

Mr. Rogers. — In this case, all the evidence is the Reports. We in- 
tend to rest the case wholly upon these Reports. 

The Court. — If the indictment does not charge an overt act, is it not 
necessary to give the other side a list of the offenses ? 

Mr. Rogers. — The charge would have to be made in very vague 
terms — that A & B did conspire to cheat and defraud a certain party — 
without a specification of any sums of money, or of his goods, giving 
no intimation of the offense underlying the indictment. In such 
an indictment it would have to be coupled with some details. I know 
many Judges have thought that the law of indictments was extremely 
loose, and from the immense difficulty of getting at undigested conspir- 
acies, they have been permitted to be indicted in this very manner. 
This indictment I claim and conscientiously believe to be a complete 
indictment, wholly apart from the overt act. But, there is an overt 
act, and the time is given of this overt act, viz : " that Dr. Stokes and 
Mary Blenkinsop did publish in 1SQ5.*' What does that mean? It 
means the Report of 1865, and all the Reports preceding that date. 
What is the reason of that date ? It is simply a declaration that with- 
in the time of which the Court i;^,kes cognizance, that these declarations 
were made. The date is seldom of the essence of the offense. In all 
indictments for misdemeanors, the time and place of the overt act need 
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not be stated, unless of the essence of the offense. The conspiracy has to 
be charged at a particular time to bring it within the venue of the 
Court. All we are bound to do is to make our proof substantially cor- 
respond with the overt acts. Every material allegation must be sub- 
stantially proved. We are not bound to set forth particular overt acts 
in our indictment. Such overt acts are simply the manifestations of 
the conspiracy. The most malignant conspiracies in the world are those 
Vhich have never passed into overt acts. Prove the charge that they 
conspired to do an illegal act, and the indictment is sustained. All acta 
for which a venue is given, you will find that every pleader will ^^ on 
the day and year aforesaid. All these false allegations which are de- 
scribed all through this indictment, are merely declarations that have 
been made in pursuance of this conspiracy. JIad this indictment not 
been originally prepared for another purpose, they would not have been 
inserted in it. It is contrary to the genius of criminal law for the 
Prosecution to state the appenda in advance. 

There is not the slightest legal difficulty as to the correspondence be- 
tween these Reports and the indictment itself. This indictment merely 
charges the use of illegal means. I hold that this indictment is strong, 
because it primarily charges an illegal act : "to cheat and defraud 
the public " — ^that is a punishable fraud. I never intended to rest this 
indictment upon the use of illegal means — ^but to " cheat and defraud " — 
there's the crime, and, if they cheated and defrauded the public by illegal 
means — that's the offense. These parties are charged with " cheating 
and defrauding the public." What are the public? All such persons 
who should and would pay money for their board. They pay board 
that they may receive medical treatment and be cured. Suppose I 
prove that, instead of having an apothecary in this Institution, that a 
lady, to whom I have already alluded, who is alike ignorant of chem- 
istry, of pharmacy, and history ; that this woman made up nostrums 
and compounds which can only be done by a scientific and educated 
apothecary, and that the patients in that Institution were dosed with 
these compounds, and treated by this woman — Miss Peggy Mahony — 
then, will you come here and say that this indictment does not prove 
any fraud upon the public ? What does it mean by persons being put 
there, and paying to be treated, and are not treated ? It matters very 
little who are the plaintiffs in this case, because people may be very 
greatly cheated and defrauded without knowing it. My opinion is that 
an immense number of people have been cheated and defrauded in that 
Institution. I believe that every dollar that has been paid to that In- 
stitution from i\xQ first day, was a fravd upon the parties paying it ; and 



126 

I believe it because there is no resident physician there. The only 
wonder is that these Defendants have been willing to rest under such 
an imputation, and such a charge, for a single hour. Such was the 
temper in which this prosecution was begun, that, although I passed, 
from office on the very day when these original indictments were filed, 
yet they were reserved in hand, and the very extraordinary course was* 
taken ; but I think the proper course- of absolutely opening a communi- 
cation with these parties, that they might indicate the means by which 
the actions might be stayed, Dr.'Stokes was brought into communica- 
tion with Mr. Maund (the States's Attorney of Baltimore) at my sug- 
gestion, and with the very purpose of relieving himself from all culpa- 
bility, in any manner he might indicate. But, now, what have we here ? 
These very Defendants coming into Court, professing in every variety 
of phrase that they indignantly resent the imputations cast upon them ; 
that they are able to refute every charge in the indictment ; that they 
delight to be tried, that they wish to submit to every investigation ; 
yea, in their own words, are willing to open wide the doors and win- 
dows ^f the Institution ; and yet in a few hours afterwards, the moment 
we propose to throw open the whole case to a full and fair investigation, 
what have we ? Why, we have these same Defendants coming into 
. Court, and shrieking in an agony of terror : " OA, ye rocks of statutory 
limitation — ye mountains of legal chicane, fall upon v^ and hide us from 
the wraih of our crimes — hide us from the wi^ath of the justice of the ' 
State r That's the meaning of the plea of limitations in this case. In 
considering the case of the admissibility of this evidence, one fact is to 
be taken into consideration, and that is the great power these people 
possess over those who are committed to their* hands. We all know 
what power the parent has over the child, the jailor over the prisoner, 
and the master over the slave. These people take this whole power, 
combined, upon themselves, over the inmates of this Institution. They 
do this in secresy, they deprive those persons of their rights — if males, 
of their right to vote, if females, of the right to go at large. And 
when they are accused of these things, they come into Court by their 
Counsel, and tell us, with impudence, I can call it nothing else, that 
we cannot touch them, under the plea of limitations ; they exhaust 
their ingenuity to fashion dilatory pleas, and cavil at. every word of the 
evidence they themselves have demanded us to produce ; and they ask 
US to believe that they do it for the honor of the Defendants. I can 
only say, in the language of the polite orator of Rome : " Oum tvxi verba 
audiam cum facta videaw f ** How can 1, in the name of common 
sense and all charity, how can I listen to your words when I see your 
doings?" 
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Mr. Schley. — I do not expect to trespass very long upon the atten- 
tion of the Court. There is a point of law before your Honor, and to 
that point of law, I propose to address myself exclusively. This is a 
cause of a good deal of importance and a good deal of feeling. Such 
remarks as were just now made, are calculated to make a man's blood 
boil with indignation. But I stand here to be calm. I stand here 
pledged to be calm until the end of the cause. Human nature is weak. 
We are all infirm. We do things we ought not to do. But there are 
some things which a man can do by effort, and one is to deport himself 
in a Court of Justice as becomes the dignity of the Court. We should 
endeavor to control our feelings, and to treat the cause as becomes its 
importance. We have gone wide of the matter that, is before the Court. 
The question before the Court is whether a certain paper, offered in 
evidence, is admissible in view of this indictment. We have heard a 
great deal about the statute of limitations. It has been repeated here 
over and over again ad rw/useum. There is no statute of limitation 
about the case. The law of the land imposes upon them the necessity 
of proving the occurrence of the alleged offense within one year ;^ and 
am I to be told that we are here to try, before this Court, as a crime 
what the law says is not a crime ? The law makes it incumbent upon 
them, as a part of the cause, to establish a conspiracy within the period ^ 
of one year. It was the duty of the State's Attorney to inform himself 
whether there had been an offense committed within one year — it was 
the duty of the Grand Jury of Baltimore County to have informed them- 
selves, before they brought a case of this sort before the Court for trial. 
They should have inquired whether, in truth, there had been an offense 
of the sort committed within the time prescribed by law. The language 
is very plain : " No prosecution or suit shall be commenced for any fine, 
penalty, or forfeiture, or any misdemeanor^ except those punished by 
confinement in the penitentiary, unless within on£ year from the time 
of the offense committed." It is, therefore, prohibited. It is not the 
statute of limitations. You must show an offense punishable according 
to thcj provisions of the law. If it is not so presented, the party is not 
called upon to answer it at all. So much for the statute of limita- 
tions. 

The question before your Honor, is a question of evidence. First, 
wliat is the accusation against those parties ? And, what is the proof 
in Hiiy)port of the allegations in this indictment? My learned brother 
iuid, roferring to mo, that I knew something about civil cases, but I did 
not know anything about criminal cases. 

Mr. IloGfiAS. — I meant only relatively speaking. 
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Mr. Schley. — There is no difference between the rules of evidence 
in civil cases and the rules of evidence in criminal cases. What is the 
language of Russell " Upon Crimes," p. 725? " There is no difference 
as to rules of evidence between criminal and civil cases ; what may be 
received in one case, may be received in the other ; and what is rejected 
in one, ought to be rejected in* the other." A fact must be estab- 
lish-ed. Certainty in pleading is demanded, that the defence may be 
enabled to plead justly and properly to the offense ; and that he may 
know with what he is charged, that he may come prepared to defend 
himself in the best manner. 

What is my proposition ? You have said in your indictment a cer- 
tain thing. I propose to look into your indictment, and see what you 
have said. You have charged us with a crime. I want to see the 
crime you have charged us with. You have charged us with conspir- 
ing together to obtain an object. 'You set forth, then, the crime, to 
wit : That these parties, sustaining a certain relation to the Institution, 
there conspired together to make up ** false and fraudulent representa- 
tions," which would mislead and deceive people, and induce them to 
bring persons to their Asylum. What are the means you allege? 
Means in writing. If the means are in writing, if it is something that 
has been written and published by the parties, show us the writing. 
The party brings in the Reports of Dr. Stokes for twenty-two years, 
and says these are the writings, and asks us to take one, or take all, 
as the exigencies of the case may require. 2 Russell " On Crime," page 
772, shows the necessity of confining evidence to the points at issue. 
These are the known, well established rules of law. No evidence can 
be admitted which does not tend to prove or disprove the issue joined, 
and this rT4e is stronger in criminal than in civil cases. There must 
be a certainty in the pleading ; we are to understand the words there 
in their proper sense. If you take in one hand the Report of 1865, and 
take in the other hand the indictment, and compare them, one with the 
other, you will not find one sentence of that Report comprehended in 
that indictment. My learned brother (Mr.- Rogers,) has selected lan- 
guage of his own to make out these parties to have said what they never 
said. It is laid down as a matter of fact, first of all, that Dr. Stokes 
was the resident Physician at that Hospital ; secondly, that at the time 
Mary Blenkinsop was there in the position of Chief Manager of that In- 
stitution, they *' conspired together by false and deceitful representations 
and allegations, to induce persons to place insane persons under their 
charge." Has it been proved when Mary Blenkinsop was first con- 
nected with that Institution ? When did she first become Superin- 
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tendent of Mount Hope Hospital ? I say that she was not Superintendent 
of Mount Hope Hospital until June, 1864. I shall prove it. They 
have said that she, being the Superintendent of that Hospital, and Dr. 
Stokes, the Physician, conspired together to have insane persons put 
under their charge. It must, and can only be at the time when she 
was Superintendent, whether it be one or three years ; the conspiracy 
is found within that period of. time. The aim and object is to detain 
parties. Can the human mind infer that, twenty years ago, a conspir- 
acy of that sort was formed — that Dr. Stokes and this lady, one the 
Physician, the other the Superintendent, conspired together to get per- 
sons under their control. What is the object to have these persons 
under the control of these two individual persons — Dr. Stokes and 
Mary Blenkinsop ? It is not a general conspiracy to subvert the gov- 
ernment. It is not a general conspiracy to raise wages. It is not a 
continuing conspiracy that may go on for generations. But it is a con- 
spiracy for a specific object, to induce persons to place insane persons 
under their control, while they were the Physician and Superintendent. 
Anything that is not germain to that specific charge, is c,ertainly irrel- 
evant to the issue. The point which I desire to present to the mind 
of the Court is that here is a specific charge, and the evidence that is 
intended to prove that charge- must be of a specific nature, otherwise 
it cannot be admitted. There is another point here. The parties have 
laid down the means by which the act was intended to be accomplished : 
" the artful and deceitful allegations ' which are imputed to these De- 
fendants. In the first place, it is by writing : "In pursuance of, and 
according to said conspiracy, they did write, publish, and utter, these 
several false and fraudulent pretenses." There is a definite, specific 
allegation that, in pursuance of this formed conspiracy, in accordance 
thereto they did " utter and publish the false, fraudulent, artful, deceit- 
ful pretenses," &c. 

That which is offered here does not tend to the proof of this charge. 
Take the Report of 1865. If that is admissible for any purpose, it 
must be because it tends to prove the fact, that these misrepresenta- 
tions, as here charged, are found in the indictment. I say, if the 
language of the Report and the language of the indictment do not 
correspond, then one does not prove the other. You find no such lan- 
guage in that Report as is set forth in this indictment. Put in that 
Report as evidence, does it prove that such representation was made ? 
No. There is no correspondence between them. Dr. Stokes does say, 
that these Sisters of Charity were there in attendance upon the inmates 
of that Institution. He pays them a deserved compliment for their 
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self-sacrificing devotions ; they have abnegated all the allurements of 
life ; they have doomed themselves to the company of the insane, of 
the mad, and of the drunken ; they have done this from high and holy 
motives ; and having done that. Dr. Stokes paid them a just tribute of 
praise. We are all indebted to woman for the best feelings of the 
human heart, and God protect any one who would deny what is due to 
woman, and especially woman in her pirrity and kindness. ^' 

The allegation in this indictment is that certain specific representa- 
tions were made. They are, therefore, bound to prove that those repre- 
sentations were made ; otherwise, they have nothing to stand upon. I 
object to the Report upon the ground that it is irrelevant — upon the 
ground that it introduces nil operate. You might as well bring in any 
other paper or report ; if it does not tend to prove the allegations 
contained in the indictment, then it has nothing to do wuth the case. 
When you say the party has represented a thing in writing, must not 
the writing correspond with the representation? If, therefore, the 
writing adduced does not correspond with the alleged writing, then 
that is not the writing that sustains the allegation. It is descriptive. 
Assuming it to be a good indictment, my proposition is, where you 
have, in pleading, made a definite and specific averment, you are 
confined to this definite and specific averment. You can offer in evi- 
dence nothing except what you have set forth in pleading, if not, the 
evidence is not admissible. 

Mr. Radcliffe. — We do not deny that law. 

Mr. Schley. — Then it comes down to a question of comparison. It 
does not .require a manuscript law-book or a dictionary to show what 
the party means. I want to see the proof of this averment. That is 
the specific proposition for which I contend. It is sufficient that I take 
the one and take .the other, and show the variance. If there be such 
a variance, the doctrine of thje books is clear, that the paper cannot be 
received. That is all I have to say in relation to the last Report of 
1865. I shall now endeavor to show that none of these Reports are 
admissible in evidence. My position is that none of these Reports — 
not one — contain the averment set forth in this indictment. I take 
this ground that, unless there be some antecedent proof of a relation 
between these parties, you cannot infer from the isolated and separate 
acts of Dr. Stokes a conspiracy between him and Mary Blenkinsop.' 
In the case of the English " Cordwainers," the conspiracy was formed 
and proved. Take a melancholy illustration from the late Rebellion. 
In the beginning many high-toned and noble gentlemen shed tears of 
sorrow over the disruption of the Union. But afterwards, either fromj 
9 
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seeing their neighbors around them engaged in it,' or from a mistaken 
duty to their State, they joined in this unholy war, and in doing so 
they became co-conspirators with those who originated the Rebellion. 
In Maryland, hardly a week goes by that a person might not find in 
every political convention some matters upon which to base a con- 
spiracy. Men will band together for the accomplishment of certain 
political purposes, and yet it would be hard to say that they are all 
conspirators. Here the parties have not, in their statements, said one 
thing to connect Dr. Stokes and Mary Blenkinsop in the conspiracy, 
and they abstain from any thing of that sort. We have heard impu- 
tations upon the Institution, about the treatment of persons there, but 
touching the factv/m prohanduTn of the conspiracy, I have yet to hear 
anything of proof. 

Mr. Rogers. — Do you mean to say that a Counsel, in an opening 
statement, has to show what he intends to prove ? 

' Mr. Schley. — One thing is very certain, the learned Counsel had 
found out the names of two or three Sisters, and tJiat he thought oi 
sufficient moment to tell us one was an Irish girl, and another was a 
German girl — we had all that here. If he had evidence to establish 
the factum probandum of the alleged conspiracy, why talk about any- 
thing else, except to prove that 'which is necessary to establish the case ? 
I am afraid the public mind has become too much interested in this 
cause. I wish to say nothing that would wound the feelings of any 
body, but I wish to try the case as a lawyer, with a full view 'of the 
principles of justice, and with becoming courtesy to the Court and to 
the Counsel. The,.Legislature of the State has chosen to limit the time 
of the prosecution in a case of this description. It is not for us to en- 
quire into the wisdom of the Legislature in enacting such a law. It is 
die law of the land. It is binding upon the Court. What right, then, 
has the Counsel to say that we are skulking under the statute of limita- 
tions ? Is that .the way to treat a cause — is that the way to treat 
Counsel ? What is my duty while I stand here ? It is to try the cause 
according to the law of the land. If, therefore, I choose, in the exer- 
cise of my judgment, and in the right performance of my duty, accord- 
ing to my conception of that duty, to avail myself of what the law has 
granted me, and rendered imperative, am I to be told that my clients 
have skulked from investigation behind the statute of limitation ? Dr. 
Stokes has been pained and wounded by this threat to throw open the 
doors and hoist the windows, until at last he said : " For God's sake, 
don't make any points I" I am trying the cause — I am senior Counsel. 
And when my learned brothers also, concurred in that wish, I said : 
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" No, as the senior Cotinsel in the cause, I take the responsibility of argu- 
ing this case in this way." This is not the Court of Eadamanthus, 
where you first punish, and then hear the party. That may do very 
well in the Court of hell. But it will not do for a Court of justice, 
where we try a case according to the law ; why question if I delay upon 
this matter, and make these objections ? I take the responsibility upon 
myself. It is my act. I have refused the request of Dr. Stokes and 
Sister Euphemia to let the case go on. I have borne down the opposi* 
tion of my brothers, who were both disposed to let the case go on. My 
proposition is, let us end this unpleasant cause. I should like to stay 
here until the case is closed. But I can be here only a day or two 
longer, for the Court of 'Appeals will meet soon, and I have several 
cases to try there, and they are among the" first that will come up. 
Personally, I shall be glad to get rid of this case. I would not like to 
leave it if I could help it. I think your Honor would be glad to get 
rid of this case. All parties will be glad to get rid of it. I think the" 
public would be benefited, and all the parties better off by ceasing to 
try a case, which some weeks hence may be shown to be but an " airy 
nothing.'* 

It is not our purpose to screen parties from public justice, and what 
right have Counsel to ask, " why don't you throw open your doors and 
hoist your windows, and let us look in ?" We have said heretofore, 
openly and invitingly, not on this occasion only, but a month or more 
ago, " The Legislature of the State is about to meet; ask them to ap-\ 
point a committee to visit this Institution." And they could have done 
it. Instead of putting upon Baltimore County the burden and the ex- 
pense of all this matter, let the State interfere. The House of Delegates 
is the Grand Inquest to make investigations of this kind. Let the 
State, which is bound to protect all, even those unfortunates, within its 
territory, let them make this investigation — not with any passion or 
animosity, but calmly, as becomes a Sovereign, looking over the terri- 
torial limits of the State, inquiring whether any one has been wronged 
or oppressed by the arm of power, whethet man, woman or child. If . 
there are any such, the majesty of the State will protect them. 

We have invited that. It has not been acted upon. What is now 
sought to be done ? It is now sought, by scrap and scrap, by patching 
. one thing to another, to make a mosaic case out of it, picking up a little 
from one thing and a little from another, and in that way to get up the 
show, the apparent substance of a just case. I object to it. If you 
have a case, show us what you mean to prove against us ; but do not, 
in this way, try to get up a prejudice against .us. The learned Counsel 
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say they cannot get along without the Reports. I know it. You have 
got a case, provided you prove that we committed the offense imputed 
to us. But unless you prove unlawful means, you cannot make out 
the accusation against us. If this case shall proceed, and if the Coun- 
sel who prosecute for the State shall desire the production of any 
inmates of the Asylum, I hope that some notice will be given, and the 
parties shall be produced. I am sorry to say that three persons, one of 
them over three score years old, and all cases of undoubted lunacy, 
. were brought here yesterday as witnesses — brought here under threats, 
from the Moumt Hope Retreat, a distance of twenty-eight miles here 
and back. 

Mr. Radcliefe. — I have heard of that fact with a good deal of pain. 

The Court. — As soon as it was understood, the Counsel for the State 
told the parties that they could go home, and they would be sent for 
when they were wanted. ■ 

Mr. Rogers. — The summons was nothing more than a notice to the 
Defendants that we might wish to put those parties on the stand. 
There was no threat made, as I am assured by the officer who served 
the summons. 

The PouRT. — It is very desirable that this case should be tried with 
as little excitement as possible, both on the part of the Counsel for the 
State and the Counsel for the defense, and the Court would suggest 
that each of the Counsel, on the one side and the other, should avoid, 
as much as possible, any language of excitement, and try this case in- 
the same manner that other cases are tried, upon the law and the evi- 
dence. So far as the Court, is concerned, it will certainly, as far as it 
is in its power, treat it as all other cases are tried, without being influ- 
enced, in any respect, by the one side or the other, or by public opinion, 
in favor of or against the cause. If the parties in this case, according 
to the testimony which shall come before the Court, shall be proved 
to have been guilty of conspiracy, as charged in the indictment, the 
Court will certainly take the responsibility of deciding the parties to be 
guilty, whatever may be the consequence. If, on the other hand, the 
proof shall not be sufficient to justify, in the judgment of the Court, the 
conviction of this offense, the Court will certainly take the responsi- 
bility of pronouncing a verdict of not guilty. But, whatever may be 
the evidence, tending to other things, if other crimes were committed, 
trespass was committed, or anything else, it will not affect the Court in 
the trial of this cause for the conspiracy. For that is the question,, not 
whether any assaults and batteries have been committed, not whether 
any improper acts have been committed by the parties ; but whether 
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the parties are guilty of tlie co;ispiracy charged in the indictment. Con- 
spiracy is like all other frauds; as the Counsel for the defense said, it 
is a secret working, scarcely' ever concocted except in secredy. It is, 
therefore, that the Court allows a larger latitude in the proof, because 
it is so seldom that the crime can be proved by direct and positive tes- 
timony. It is, theref9re, necessary that the Court should allow to be 
given to the jury all circumstances tending to prove the charge in the 
indictment. The only question before the Court now is, does the Re- 
port of 1865, and the other Reports referred to in the Report of 1865, 
tend to prove the allegations in the indictment. It must be admitted, 
as it was admitted hj the Counsel for the State, that unless the proof 
corresponds with the allegations, it cannot be received in evidence. I 
have examined, with considerable care, the indictment in this case. 
I have compared with it the Report of 1865," and the other Reports re- 
ferred to in that, and from one to another, •to see whether they did 
correspond with the allegations made in the indictment. And they 
certainly, to my mind, substantially state what is contained in the in- 
dictment. I do not refer to the Report of 1865 only, but to all the 
Reports. If any of those statements in the indictment of overt acts, 
even one, is contained in it, it is evidence to that point. That being 
disposed of, the next question is, how far the act of Assembly referred 
to, termed on the one side, the statute of limitations, and on the other, 
the law of the case, operate ; whether the Court will allow anything 
which took place beyond the year, to be given in evidence in relation 
to the conspiracy in this case. If the Court were to confine the proof 
of the conspiracy down to what took place within the year, then, it 
seems to me, that parties might conspire, and keep that conspiracy 
secret for twelve months, and then enter into overt acts, and carry out 
the conspiracy, and you could not prove the conspiracy, because you 
could not give evidence of what took place beyond the year. That does 
not occur to the Court to be the meaning of the Act of Assembly. I 
think that the Act of Assembly means only that the parties shall not 
be punished for any crime or any misdemeanor, unless it occurs within 
the year. The proof of that is a very different thing from the thing 
itself. I believe that if there could be any acts within the twelve 
months, you might prove what took place before that time, but the 
party cannot be punished for it. He can only be punished for what 
was done within the year. Now, the fact that the conspiracy com- 
menced before the beginning of the year, certainly cannot release the 
party from the act of carrying out that conspiracy within the year. It 
seems, therefore, that the Act of Assembly did not mean to apply to 
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any proof which was necessary to show the qtio animo of the act, which 
was done within the twelve months, and that whatever proof can be 
brought for the purpose of showing that these parties, within twelve 
months, did conspire, or carry out a conspiracy which was before formed, 
is proper evidence in this cause. It is said that Miss Blenkinsop has 
not been proved to be connected, in any way, with the publication of 
these papers. Of course, it will be necessary that she shall be proved 
to have conspired with Dr. Stokes, or she cannot be convicted of a con- 
spiracy. You must get the parties connected with it in some way, be- 
before there can be a conspiracy. It is not necessary that both should 
be proved to be connected at the same time. You can prove first that 
one is connected with it, and then that the other is connected with it. 
I do not see that there is any real objection to the reading of these Re- 
ports in evidence, provided that after they have been read in evidence, 
by proper and competent testimony, they can be proved to be false, 
and that the purposes of the papers can be made out to the satisfaction 
of the Court. For they are but testimony, to be followed up by other 
testimony. Unde.r this view, I shall allow them to be read in evidence 
— all of them. 

Mr. Rogers. — ^We, then, offer all of these Reports in evidence. 

TESTIMONY. 

John Murphy was recalled by the prosecution, and . testified as 
follows : 

Question, Have you any further recollection of the time when that 
Report (of 1865) was printed ? 

Answer. 1 have not. I have not consulted my books since. I have 
nothing further than what I stated the other day. I have stated every- 
thing that I know about, the matter. 

Q. Who is the person in your store who usually receives payment 
for such things ? 

A. My book-keeper generally attends to such matters. At that time, 
Mr. Pochon was my book-keeper. 

Q. Is he with you now ? 

A. No.; he has lost his sight — ^he is entirely blind. 

Q, What is the name of your present book-keeper ? 

A, Mr. Stine. 

Q. Has he been with you a year ? 

A. I do not recollect whether he has or not. 

The examination of this witness was here concluded. 
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Miss Mary Fleming, recalled by the prosecution. 

Mr. GiTTiNGS. — I object to the admission of the testimony of this 
lady, upon the ground that she has been found insane by a jury, upon 
a writc^^ lunatico inquirendo ; the commission of lunacy is still in force, 
and unrepealed ; having been once proved insane, her insanity is pre^ 
sumed to continue and exist at the present time, unless competent evi- 
dence be adduced to prove her present sanity ; and further, if sane now, 
she cannot be permitted to testify as to the occurrences happening dur- 
ing the period of her insanity. 

Mr. EoGERS. — We expect to prove that there is no commission of 
lunacy existing at this time ; that her property is in her hands, and 
that no^commission of lunacy was ever found, until she was three years 
at Mount Hope, and then it was obtained by the fraudulent connivance 
of Dr. Stokes, in connection with members of her own family, who 
wished to detain her there, in order to have control of her property. 
We desire to show all the facts. We invite the fullest examination as 
to the circumstances of her case.' 

Mr. GiTTiNGS. — I am unwilling to throw any obstacles in the pro- 
gress of this case. We are anxious, tc^, that it should be heard fairly, 
upon its merits, but we think that justice requires us to protest against the 
prosecution producing first upon the stand a witness whose insanity * 
has been proved heretofore, and who is doubtless insane now, when it 
is notorious that there are plenty people, whose sanity is not doubted 
at all, who have been inmates of that Institution, who could testify to 
its character, and the mode of treatment practiced there. In reference 
to her case, we propose to read, a paper to establish the incompetency 
of this witness. 

Mr. Rogers. — I object to the reading until the witness is heard. I 
think the Court should be the judge of her qualifications as a witness. 
After she has testified, we admit the right of the other side to enter 
into a full history of her condition, of her being put into Mount Hope, 
and of the circumstances surrounding the original inquiry into her 
' sanity. 

Mr. GiTTiNGS. — I think the objection to her competency should be 
made before her testimony is given in, as is the case of any person dis- 
qualified by the law of the land ; as the case of a person made infam- 
ous by conviction of crime, or rendered incompetent from any cause. 
It was consented that she should be examined the other day because we 
had not the record of her insanity present. 

The Court. — What is the qestion before the Court ? 
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Mr. GiTTiNGS. — We offer to prove the incompetency of Miss Flem- 
ing as a witness, first by the testimony of Dr. Barstow, whose statement 
was taken at Flushing, N. Y., and secondly by the Commission of Lu- 
nacy. 

The CouET.— Miss Fleming was offered as a witness and sworn ; she 
was partly examined, when her testimony was objected to by the de- 
fense, and she did not finish the testimony which she was about to give 
in evidence ; then the State offered certain Keports which were objected 
to ; they have now been put in evidence before the Court — do I under- 
stand that the State offers Miss Fleming again, and that the defense 
objects to her ? 

Mr. GiTTiNGS. — Yes sir. I will now read the Commission of Lunacy. 

(Mr. G. was proceeding to read the paper when Mr. Kogers objected.) 

Mr. Rogers. — I desire to have the decision of the Court upon the 
question. 

The Court. — Mr. Gittings has the right to open his objection. The 
question is whether he has a right to read the paper. 

Mr. Gittings. — The question in regard to Miss Fleming, is a princi- 
ple of law which. I have before stated, viz : That she is incompctcrd to 
testify if she is a lunatic at the time she is offered ; and, also, that she 
is incompetent to testify, if she was a lunatic at the time of the alleged 
occurrences about which she is called upon to testify. I offer evidence 
to show that she was an insane woman while she was at Mount Hope. 
There is no difficulty in the State finding sane persons to testify to things 
that occurred there ; why, then, do they pick up insane persons and bring 
them here to testify ? This Commission of Lunacy is the proper evi- 
dence of her insanity ; it is not necessary to examine her upon her voir 
dire to discover the present condition of her mind. If she was insane 
at the time referred to in the Commission, she is incompetent to testify. 
We are able to prove, by the physician who attended her long before 
she was brought to Mount Hope, the character of her insanity down to 
that time ; we are also able to prove her insanity by the Commission of 
Lunacy, issued by the Supreme Court of New York, and gotten up by 
her friends. Shall she, then, come here, because she has a flippant tongue, * 
and talk about things that are alleged to have occurred while she was 
insane ? The woman cannot tell herself whether she was crazy two 
years ago. How can we know that she was not under delusions ? If 
she were insane at the time of the occurrences, she is incompetent to 
testify. That was admitted by Mr. Radcliffe the other day, to be the 
law upon this question. 

Mr. Radcliffe. — ^I should think I was insane myself, if I admitted 
Buch law. 
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Mr. GiTTiNGS. — I would not think he was insane if he did not admit 
it ; I would only think that he had not read the books. 

The Court. — Your objection at present, is to her testifying to any- 
thing that occurred while she was insa'he ? 

Mr. GiTTiNGS. — Yes: and also whether she can testify at all. It 
would be too great a freedom to permit anybody to be put in jeopardy 
by the testimony of any one \vho was a raving maniac. If she was 
insane, she was subject to delusions. She is called here to testify, to 
the best of her knowledge and belief. How can she know what took 
place when she was in a paroxysm of insanity? A Court of justice 
would be a mockery if suqh things were allowed. 

The Court. — The question before the Court is as to her competency 
at the present time. 

Mr. Preston. — I desire to call the attention of the Court to one fact, 
viz : That there is a judgment of a Court of competent jurisdiction 
upon this question. The Court in New York has declared Miss Flem- 
ing insane upon proceedings in the nature of a writ de lunatico inqui- 
rendoj and from an examination by a jury. I say that that record, 
unreversed, is conclusive that she is now insane, or at least the burden 
of proof is upon the other side to prove her sanity. 

The Court. — If the party was presented to the Court, and said to 
be insane all the time, then your argument would apply as to whether 
the Court was competent to admit her testimony. Suppose the Court 
should consider her to be sane now, can she speak of that which took 
place at Mount Hope while she was there ? I think that is a question 
for the Jury to decide. Can the Court say that this is the lady spoken 
of in the Kecord in the hands of the defense, or that such things occur- 
red at the time when they are therein declared to have taken place ? 
Are not such questions for the Jury ? 

Mr. Gittings. — The rule of law says she is incompetent and excludes 
her from testifying. It follows from that the Court is the proper tri- 
bunal to decide that point. We say that she was crazy then, and is 
crazy now. We offer to prove her to be insane. My friend, Rogers, 
suggests an examination by the Court. Is your Honor an expert in in- 
sanity ? Would you undertake to decide with regard to the insanity of 
a member of your own family ? It is a question for experts to deter- 
mine. We offer in evidence the Commission of Lunacy to prove that she 
is now insane. This Commission was issued, upon the petition of her 
brother, by the Supreme Court of New York, to a doctor, a merchant, 
and a lawyer. ' These gentlemen presented the case to the Jury, who, 
upon the evidence of physicians and other persons, declared her to b^ 
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insane. The Court approved the finding, and appointed a committee 
to take charge of her person and her estate. This committee, under 
the direction of the Court in New York, placed her in the Mount Hope 
Hospital, where she was kept until May, 1864, when, not in pursuance 
of any habeas corpus, as stated by Mr. Rogers, she was surrendered to 
her brother. Where is the necessity of taking a crazy woman to tes- 
tify to things which hundreds of sane p'ersons can testify to ? I ask it 
as a right to offer to your Honor evidence to show that she is not com- 
petent to testify in this Court. 

Mr. Radcliffe. — This is a new doctrine to me. The order of intro- 
ducing testimony is in the discretion and judgment of the party 
who proposes to introduce that testimony. In the discussion of the 
celebrated case of Hill, every case bearing upon this subject was intro- 
duced. The Court is to satisfy its mind that the person who speaks 
with reference to a fact is capable so to speak. If a party is brought 
into this Court-room, so drunk that he cannot tell a window from a 
door, and if the Court sees he is in that condition, of course it will not 
examine him. But if the Court sees that the party can speak properly 
upon the subject that he is called to testify to, then it will examine 
him. There are degrees of insanity. A man may be insane upon some 
subjects, and perfectly sane upon others. Martin Luther believed that 
he had interviews with the devil ; Dr. Johnson believed that he con- 
versed with his mother, who was dead ; Socrates, who was pronounced 
by the oracle of i)elphos to be the wisest man in the whole world, be- 
lieved he had a devil always with him — and would not all these men 
be regarded as competent witnesses ? If a person can understand the 
character of an oath, the Court will hear him. If the Court sees that 
he has sufficient understanding to give a correct statement, any objec- 
tion made to his testimony must be as to his credibility. It is nothing 
more nor less than a simple question of credibility upon which the 
Jury is to decide. It is for the Court to hear the party, and then judge 
of the value of the evidence. We will show, and that is the worst 
feature in this case, that a deep fraud has been perpetrated upon Mary 
Fleming. 

Mr. Preston. — I have already intimated to your Honor, and called 
our friends' attention to it, that the point turns upon the judgment of 
a Court of competent jurisdiction in New York. Miss Mary Fleming 
was declared by a competent Court to be an insane person, and that is 
presumed to be the case of Mary Fleming to-day, under that record, 
unless they present proof to show something to the contrary. The pro- 
position I made is simple and distinct. I contend that a party who has 
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been judicially ascertained to be insane, in the presumption of the law, 
is insane until the contrary appears. I do not think it may be likened 
to the case of an individual who comes up and is presumed to be sane. 
The proposition is whether your Honor will set aside the action of a 
Court of competent jurisdiction in another State. It is not like the 
case which was read from the books. We oflfer this record and show, 
that Mary Fleming is insane as established by this jecord. It is a very 
different case, if they are to show that she is not insane now. 

Mr. EoQERS. — ^We affirm that your Honor should examine Miss Flem- 
ing and decide whether she is competent to testify. 

The Court?. — Do you say that the other side have no right to offer 
any evidence of her insanity at the present moment ? 

Mr. Rogers. — Yes, certainly we do. I propose that the point shall 
be reserved until the next meeting of the Court, when I will undertake 
to answer all the gentlemen in five minutes. 

The further consideration of the case. was postponed until Monday, 
February 12th, at 10 A. M. 



FIFTH DAY. 

The Court. — Before proceeding with the further trial of this case, it 
is proper that I should state that on last Friday, the day on which we 
were engaged with the trial of this case last, I received, through the 
mail, an anonymous communication, dated Baltimore, February 7, and 
post-marked' February 8, infoi'ming me of the surprise and pain of my 
friends in relation to my course in this case, disapproving of my rul- 
ings, and expressing hopes and fears, and suggesting effects and conse- 
quences to myself. It is unnecessary for me to say that, though it 
professes to come from a friend, or friends, they are not my friends, but 
utter and entire strangers to me. I have only to say that I have placed 
the matter in a train of investigation, that I may punish the imperti- 
nent interference of the writer. For, in the catalogue of crimes, there 
is none more offensive and infamous than an attempt to interfere with 
a Court of Justice. I did not voluntarily assume the trial of this 
case. I have no discretion in the matter. The Ninety-First Section of 
Article Thirtieth of the Code, is imperative. But I intend to try the 
cause according to the law, to do so, fearless of all consequences to my- 
self, and regardless of all consequences to others. At a proper time, I 
shall file this letter in the cause, so that it may* accompany the indict- 
ment at all times. 

At the conclusion of the remarks of the fJourt, in reference to this 
letter, • 
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Mr. Schley said : The course indicated by your Honor, is certainly 
a most proper one. If your Honor sliall succeed in finding out the 
person, or persons, who have bisen connected with that letter, I am sure 
the Counsel on both sides will heartily approve of a very severe punish- 
ment being inflicted upon the writer. Of course, there is no Counsel 
on either side, who would, for a moment, sanction such a violation of 
the dignity and uprightness of this Court, especially toward a gentleman 
who has been distinguished by his courtesy to Counsel on both sides, 
and by his even temper in the whole conduct of this cause, from its 
commencement up to the present time. 

Mr. Preston. — In addition to what has been said by my distin- 
guished brother, I deem it proper to say that we cannot but meet with 
sentiments of abhorrence, the attempt on the part of any individual, 
thus to interfere with the Court in the discharge of its duty. I cannot 
conceive how any right-minded person could, for a moment, have en- 
tertained such an opinion, much less to have given expression to it. 
Most unquestionably, since your Honor has been presiding in this trial, 
both with respect to the gentlemen on the other side, as in respect to 
ourselves, and in regard to the law, \Ve have only seen, on the part of 
the Court, a dignified determination to see that the case was conducted 
in such a manner as might meet, not only the approbation of this Court, 
but the approbation of the community. Your rulings, whether for or 
against us — I am sure I speak the sentiments of my brothers as well as 
myself — have been listened to with profound respect ; and, certainly, 
we have been treated, on both sides, with unvarying courtesy and kind- 
ness by the Court. 

Mr. Radcliffe. — I rise for the purpose of subscribing to everything 
that has been said, by the Counsel on the other side, in reference to 
this matter. We feel precisely as they do ofi this subject. We depre- 
cate it most strongly. We cannot conceive liow any man, who is not 
utterly depraved, could have taken such a ^tep as that. W^e do not 
believe that any gentleman, with any honest purpose, has participated 
in this matter. We most fully and heartily subscribe to everything 
that has been said upon the other side. 

At the conclusion of these remarks from the Court and Counsel, the 
trial of the case was resumed. 

The Court. — In order, gentlemen, to see how the question now before 
the Court bears upon the issue, and also how it should bo decided by 
the Court, it is necessary to refer to the order in which it rises. I 
would suggest, therefore, that Miss Fleming has been sworn, and the 
objection to her competency having been made and withdrawn at the 
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time, and her examination continued, under the understanding that her 
competency and credibility will both be argued before the Court, it is 
not proper that her examination should be continued, without stopping 
at the present moment to decide in relation to her competency. Indeed, 
it appears to the Court, that we should have to go over the same testi- 
mony in relation to her credibility, after we had discussed her compe- 
tency; and the Court will be better prepared to decide upon her 
competency as well as her credibility, after having heard the testimony 
on both sides. I suppose it is undoubted that the Court would have a 
right to decide as to the propriety of her testimony at all, after the tes- 
timony has been given before the Court, and inasmuch as the same 
tribunal will decide -the competency as well as the credibility of the 
witness, I would suggest that it will be a saving of time, as well as 
•more satisfactory to all parties, that the questions should arise together. 

Mr. Schley. — We did intend to make objection in liinine to the tes- 
Tiimony, and the only reason it was not done, was the accidental absence 
of the inquisition de lunatico, from New York. The Kecord of her in- 
sanity and the evidence of Dr. Barstow, were the testimony which we 
intended to rely upon as the grounds of our objection to her competency. 
The Inquisition of Lunacy is prima facie evidence. That would throw on 
the other side the burden of showing that she is competent now. That 
would lead to an examination before the Court. But the suggestion of 
the Court will economize time. We here produce these instruments, 
and lay them before the Court; the decision of the Court being re- 
served, as to her competency, until after you have heard the whole 
evidence. • 

Mr. KoGERS. — ^We consider the matter, as it has been settled by the 
Judges of England, as a perfect adjudicated point. 

The Court. — Do you mean to contend that the Court has not the 
right of decision whether to allow or not to allow the evidence at the 
present time. 

Mr. EoGERS. — Not precisely. I do not mean materially to depart 
from your Honor's suggestion. As the law is laid down by the author- 
ties, mere insanity is no disqualification for a witness. * The condition 
of non compos mentis, the inability to give testimony, is such a disqual- 
ification, recognized by the rules of law. If there is a disqualification 
of the witness, it must be heard before the witness is examined. That 
point has been completely adjudicated. All that remains, is to decide 
as to the value of the testimony when given in. That I understand 
to be the effect of the rule. We ofier our witness on the stand, and 
claim that she is able to give testimony, and therefore that her testi- 
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mony should be heari Your Honor will, of course, see, when she 
gives in her testimony, whether she is qualified or not, reserving the 
question as to the credibility of her testimony. The Counsel on the 
other side has failed utterly to distinguish the matter of insanity. 

The CouET. — The proposition is whether we shall decide the question 
of competency now, or reserve our decision^ until we have heard the- 
testimony of both sides. The suggestion of the Court was, to proceed 
with the testimony, and after the examination of the witnesses is con- 
cluded, and the testimony on both sides in relation to her competency 
is before the Court, if it is necessary then to decide the question, the 
Court can decide both as to her competency and her credibility. 

Mr. KoGERS. — I prefer it coming from you, as being the law of the 
case. I think your Honor lays down the true law of the case precisely 
in accordance with the decisions of all the Judges of England, and of • 
the Lord Chancellor, whose frequency in the trial of these cases, has 
made them experts. • 

Mr. Schley. — ^What is the difficulty between us ? We hold that it 
is incumbent upon us, when a witness is brought upon the stand, to ob- 
ject in limine, otherwise we should be precluded from the benefit of the 
objection. Suppose a witness is objected to upon the ground that he 
does not believe in God, or does not believe in punishment in this world 
or the world to come ? It is no answer to say the civil law will prevent 
him from perjury. It is a question of competency. A party who does 
not believe in future rewards and punishment, is an incompetent wit- 
ness, and for that reason. 

Mr. Radcliffe. — I do not see, especially after the suggestions of the 
Court, that gentlemen should difi'er in regard to the law. It seems to me 
to be perfectly plain. It is just the difference between tweedle-dum 
and tweedle-dee. The order of procedure comes down at last to what 
your Honor has stated. In regard to this question of insanity, it must 
come up sooner or later. My friend (Rogers,) has an idea that the de- 
cinion goes to. the disqualification of the witness. It is not intimated 
hc-re that she is disqualified, but the question goes to the weight and 
(iiP'j^t cA her evidence. It is not claimed that an insane person is dis- 
qualified if they are only partially insane. The evidence is to go before 
the Court and Jury. My friend has got an idea that the objection is to 
the qualification of the witness. 

The Court. — Both questions are raised before the Court, on the other 
«ide, as to the competency and credibility of the witness. But the sug- 
gefction of the Court was that, instead of deciding in limine ^ with regard 
to competency, to let the testimony be given, and then the Court will 
bo bettor able to decide. 
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Mr. Preston. — I desire to say one word in answer to Mr. Eadcliflfe's 
remarks. He seems to think tliat we abandon the idea of objecting to 
the competency of the witness. We do not. The same question will 
arise in reference to all the other witnesses, and the public ear and the 
public eye is to be filled with the insane ravings of these people, when in 
point of fact, it may be avoided. If it is really to be determined that 
she is incompetent, the matter should be decided in limine. 

The Court. — The competency of each witness is to be decided by the 
Court. 

Mr. Preston. — I am prepared to show that she is disqualified. 
The Court. — I understand, gentlemen, that the question of compe- 
tency is merely waived for the present. I do not understand that it 
is waived altogether. The question is to come before the Court at the 
proper time. I suppose the defense would have a right to demand the 
decision of the Court at the present moment, if they thought proper to 
• do so. • The whole question is open. 

Miss Mary Fleming was then recalled by the prosecution, and tes- 
tified as follows : 

Question. How long ago were you placed in the Mount Hope Insti- 
tution? 

Answer. On the 5th of December, 1858. 

Q. What liberties were allowed you when you were first placed 
there? 

A. I was first placed on a passage, where there were a number of 
persons, some of whom were sane, and others insane. Miss Julia Dis- 
trouet, who is sane, was placed on that passage. 

Q. What liberty of the building had you at that time ? 

A. When I was there six weeks, the Superior, Sister Aloysia, told me 

one day that she did not think it was right to leave me on the passage 

where insane persons were. There is a room there without guards to 

the windows, that opens on the porch. She gave me that room, because 

she said I was not insane 

Mr. Schley.— -We object to the opening up of a long story of this 
kind. Here, we have a specific accusation against two parties, Dr. 
Stokes and Mary Blenkinsop. They are seeking now to give evidence 
, against them, when Sister Euphemia, Miss Blenkinsop, was not at all 
connected with this Institution, by giving what Sister Aloysia said, and 
the reason for assigning her a difierent room. I make the objection, 
because w^e might be supposed to waive it. If there be anything that 
bears upon this issue, it is proper evidence ; but, unless it does bear 
upon this issue, it is only consuming the time of the Court. If the 
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learned Counsel thinks that this evidence is, in his judgment, sufficient 
to connect these Defendants, I have nothing more to say. But what is 
the object of it ? What is the principle of the Counsel in going into all 
sorts of inquiries, pertinent or not pertinent, to the issue ? I am not 
wanting in that courtesy which one Counsel ougnt to extend to another, 
and if they say this evidence bears upon the issue, I have nothing fur- 
ther to say. But, in the absence of something of that sort, I think it is 
too vague. 

Mr. Radcliffe. — It is not competent for the State to go into the 
evidence of parties outside of this transaction. But this indictment 
charges these parties and " other parties, to the Grand Jury unknown," 
and we expect to show that this lady, Sister Aloysia, was one of the 
Defendants, in the contemplation of this indictment. We should have 
proceeded, however, first to show the connection of this lady with that 
Institution. It is clear, from 2 Starkie, p. 411, that declarations of 
conspirators, not indicted, may be given in evidence. 

Mr. Rogers. — We hold that it is part of the res gesta. They set up 
the fact that Mary Fleming is insane. What can be more pertinent 
than the language used by the Sisters ? We only ask your Honor to 
believe that the Sisters said things to our witness. We do not ask you 
to believe one word they said. 

Mr. Schley. — I asked for a reason for the course pursued, and, in lieu 
of a reason, I have an assertion. 

Mr. Rogers. — I think I gave a reason. 

Mr. Schley. — It is no reason whatever. The object, on our part, is 
to try this alleged conspiracy between Dr. Stokes and Mary Blenkin- 
sop. Unless you show that other parties are connected with them, as 
co-conspirators, the evidence of these other parties is not evidence 
against them. It is the suggestion of justice, right and reason, that one 
person shall not be affected by the evidence of another person, who is 
not here to be examined, and is not shown to be that of an agent acting 
in any way. At the time he is speaking about. Sister Euphemia had 
nothing to do with that Institution. She only came there in June, 1864, 
and this lady, Miss Fleming, left the Retreat in May, 1864. Am I to 
be told that she, not being there, not connected with the Institution, 
but discharging her duties at another -place, Emmitsburg? — am I to be 
told, that what Sister Aloysia said, or did, is to affect Dr. Stokes -and 
Mary Blenkinsop ? It might affect Dr. Stokes, because it has been 
shown, or admitted, that he was connected with the Institution for 
years, as the Physician. But how can it affect Mary Blenkinsop? 
For what purpose do you want the evidence? What right have 
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you to this evidence, unless it bears upon the issue? We are not 
disposed to be technical — certainly not disposed to take unjust excep- 
tions, . if they will state that they have evidence which they expect 
to bring in to connect this lady with these Defendants; I will take 
their statement, for i will quit the practice of law whenever it comes 

. to this, that I cannot take the word of Counsel, when they make 
a statement of that character in a Court of Justice to their brothers in 
the profession. I want the honest statement of the Counsel that they 
expect to connect this party (Sister Aloysia) with the transaction, so as 
to make her statements and declarations, and acts, the same as those 
of the accused in the case. I have made this obj ection. Your Honor haa 
the right to require that Counsel, in a trial of this sort, will not admit 

. irrelevant evidence. • We are here to try the cause upon the law and 
the evidence. If anything is attempted to be brought in herci oui^side 
of the issue joined, it is right and proper that the objections should be 
made. 

Mr. Radcliffe. — My brother (Mr. Rogers) and Mr. Schley of couJrse 
agree upon this question of law, but the difficulty seems to be about a 
matter of fact. He (Mr. Schley) agrees that all the parties connected 
with this Institution and actitig in concert, may have their declarations 
given in evidence. He admits that it may be evidence to affect Dr. 
Stokes, because Dr. Stokes is a party to the transaction. Upon the same 
pri-nbiple, it may affect any one else who was a party to the transac- 
tion. How are we to show a connection with the transaction, except 
by showing particular acts ? We propose to show, in the course of these 
years, that these several ladies were acting under these Reports and 
in concert with Dr. Stokes, who is said to be the author of these Re- 
pprta. Unless we do that, we can no more give in evidence the declara- 
tions of these parties than we could give in evidence the declarations 
of a man who lives at a distant place. But these are parties belonging 
to the same family, acting under the same Reports, each doing his or 
her particular part to carry out the grand objeQt of this charge. The 
question is merely a question of fact — not a question of law. 

Mr. Rogers. — I slightly differ from my colleague, Mr. Radcliffe. It 
is a very trifling point: whether we have the right to give in evi- 
dence the conduct of all persons in this Institution, while Dr. Stokes, 
one of the conspirators, is there as Physician. We will show that this 
very woman, Mary Blenkinsop, was one of a Board of control of this 
Institution. We propose to show, as part of the res gesta, what these 
parties. said to the insane. If we came into Court and offered the de- 
clarations of these different Sisters who are there, to establish this fact 
10 
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and that fact, that of course would be improper. I would not dream 
of such a thing. I only want to show that these declarations were 
made. The defense say that Mary Fleming was insane ; that she was 
perhaps, in a violent condition of insanity, and that she was well and 
properly treated while in that condition. We have a right to show how 
she was treated by those who had the control of the Institution. Can 
any sensible man doubt that it is part of the res geata of this case to 
show how Mary Fleming was treated in that Institution ? We do not 
ask your Honor to believe what was said to her. We only ask that 
you shall hear that bare fact that it was said to her. The indictment 
also charges false pretenses against these parties : that they represented 
that this Institution was managed in a proper way, by proper nurses, 
■&c. ; can we not show that there was a want of competency in this In- 
stitution ? We shall show gross incompetency on the part of these 
women, as nurses and as attendants upon the insane, by the fact that 
these women made certain statements to the inmates there. 

The Court. — Do I understand Mr. Radcliflfe to say that he expects 
to show that this lady, of whom he speaks now (Sister Aloysia) was 
connected with the Institution, in such a way as to be a co-conspirator, 
and, in view of the case her testimony is proper to be received ? If 
you do not expect to prove that fact, do I understand that you consider 
that any isolated fact, occurring in the absence of Dr. Stokes and Miss 
Blenkinsop, is to be evidence before this Court to convict them under 
this indictment? 

Mr. Radcliffe. — No, sir. I cannot stand here and dispute a matter 
of law, which is plain to every tyro in law — so plain that it seems to 
be an offense to the Judge to argue such a question. It is necessary 
first, before you can give in evidence the declarations of parties to show 
that they are connected with the transaction, that their minds have en- 
tered into the crime. I will endeavor to show a connection of this lady 
with the Institution. We cannot give in evidence the declarations of 
parties in that Institution, who are there merely as patients. We can- 
not give in evidence the declarations of visitors to that Institution, who 
have never participated in its management, but we can give in evidence 
the declarations of any parties who are shown to have been connected 
in the management of that Institution ; and whether they had any con- 
h'ectioh in the management of that Instituton, must depend upon cir- 
cumstances that have to be judged of by your -Honor. But, I do hold 
that the declarations of mere pupils, patients, and visitors, certainly 
irould not be evidence against these Defendants. We must show that 
they formed and constituted a part and parcel of the household. When 
we have done that, the point is settled. 
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Mr. RoaEES. — ^I agree with my senior colleague, of course, that the 
declarations of -such persons, patients, visitors, &c., are not evidence. 
But what do we propose to give in evidence ? The fact of how this 
lady was treated while she was there. Can anything be more pertinent 
evidence in the world, than the manner of treatment received by the 
patients ? I am taking some party in the Institution, who is there and 
under the appointment, and working along with Dr. Stokes — one Of Dt. 
Stol^es' nurses, if you please — and connected with Mary Blenkinsop, 
one of 4he Managers of the Institution. I ask . the question : how did 
one of the persons who had authority in that Institution treat the pd- 
tients there ? Can any man say that it is not evidence to show how 
these patients were treated ? Verbal part of the treatment is one of. 
the most important parts of the treatment in every asylum. Suppose 
this witness (Miss Fleming) testifies that Sister Mary Elder, now at 
Emmitsburg, told her in the morning, that last night John Hardner, 
an imbecile, had been strangled in bed by a violent lunatic, McGili, 
now in Mount Hope, and they had determined to hush up the matter 
and bury him clandestinely behind the lodge, in the nighty like a dog. 
Suppose we show this — ^is not such a conversation as that in evidence? 
When they are setting up that Mary Fleming was insane at this tim^, 
am I not entitled to show by the conduct and language of their nurses, 
what they regarded at the time the condition of Mary Fleming ? That 
this thing, of all things, is most incumbent upon me — that I am to show 
how these women treated Mary Fleming, because that gives the lie to 
the declarations of Dr. Stokes. Dr. Stokes says the patients are treated 
in 9, certain manner in these Reports, and I am to show how they are 
treated — especially how Mary Fleming was treated ; and show that 
when they came to discharge lyTary Fleming, Dr. Stokes did not dare 
to say that she was insane. Yet he had confined her for years ; had 
not talked with her for months, and did not know the condition of h^r 
mind. I must show how she was regarded in the Institution — whether 
a violent patient, a sane patient, or a convalescent patient. Suppose I 
show that one of the Sisters repeatedly told Mary Fleming that she 
should nevei go out of the Institution, except feet foremost ? Such evi- 
dence is all-important. 

The Court. — "Was Dr. Stokes present ? Do you propose to mabe 
. Dr. Stokes responsible for every act that took place in the Institution 
without his knowledge ? 

Mr. Rogers. — Certainly- not. 

The Court. — How can you connect Dr. Stokes with those acts with- 
out you show that he was present ? Would you propose to make Dir. 
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Stokes responsible for any negligence, and would you consider this neg- 
ligence as evidence of a conspiracy ? 

Mr. RoGEBS. — ^Unquestionably. 

The CouBT. — Do you not consider his conspiracy an (zctive crime — 
that he does^'iiot that he neglects to do ? 

Mr. Rogers. — It may be active in part and passive in part. I shall 
show, first, by the res gesta of the Institution, what was the condition 
of Mary Fleming's mind — I shall show this by the best way in the 
world, viz : by the actual conduct of others in that Institution towards 
her. I shall show that this being the way she was treated, under the 
very eyes, as we will show, of Dr. Stokes, who is the attendant physi- 
cian of the building ; and of the Sister Superior, who is present in the 
building — ^that it is utterly incredible but that they were informed and 
conscious of such treatment ; we can easily prove that this witness, 
who was treated by them as insane, was regarded by Dr. Stokes as sane 
and convalescent. In order to show the condition of Mary Fleming, 
we must show how people treated her and spoke to her in the Asylum, 
because that is one common fact by which to judge whether Dr. Stokes 
was right or wrong — ^whether the conduct of the Sisters in continuing 
her in confinement, was right or wrong. I want to manifest the con- 
dition of Mary Fleming's mind by the declarations of those parties to her. 
When an accident occurs, and a man is hurt, the declarations of the 
man of the injuries received at the time, is allowed by every Court to 
be given. The declarations and acts of those women all show the con- 
dition of Mary Fleming's mind. 

The Court. — How does what they said to her, and what they did to 
her, show the condition of Miss Fleming's mind ? 

Mr. Rogers. — Certainly, not per se, but by a variety of evidence which 
we will give to connect it. I will show that when Miss Fleming enters 
that Institution, she is trusted with the key to go in and out ; that it 
is notorious through the Institution ; that one of the Sisters speaks to 
her, and all treat her as a ,sane or highly convalescent woman. The 
question proposed to the witness is really to show the res gesta of the 
Institution, and the condition of the patients there, by which I contra- 
dict the general representations of Mary Blenkinsop and Dr. Stokes, in 
those published Reports. 

Mr. Schley. — Your are offering the declarations of Sister Aloysiato 
operate agaidst Dr. Stokes and Mary Blenkinsop, when Sister Aloysia 
ought to be put on the stand to give her ppinion of the condition of 
Miss Fleming's mind at the time. Mm constcU, Sister Aloysia might 
have thought her sane and harmless at the time, although subsequent 
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acts might have proved the contrary. Show us by some law of evi- 
dence, that the declarations of this Sister as to the sanity of Mary 
Fleming, is evidence against this lady, Mary Blenkinsop. Prove that 
Miss Fleming is sane. 

Mr. Radcliffe, — I regret to see this discussion. It seems to me that 
this is a matter of opinion in regard to the suggestions thrown out by 
the Court. Your Honor is certainly right in the law that unless a con- 
nection is made in some shape or form, between the parties, the declara- 
tions of one cannot be given in evidence against the others. I have 
nev^r denied that for a moment. But when the conspiracy is estab- 
lished, all the acts of these parties cognate to the crime charged, are 
eividence against all involved. 

The Court. — Unless you intend to prove that this lady is one of the 
co-conspirators, you certainly cannot- go into the specific acts and de- 
clarations, especially to show the sanity of Miss Fleming. 

Mr. Rogers. — That is one of the difficulties gi;owing out of the way 
this case was opened. 

The Court. — Do you mean to say that you had not a full opening ? 

Mr. Rogers. — In some sense I had not. I intend to show that 
Dr. Stokes must have known how Mary Fleming was treated. I will 
show this by a variety of evidence. I say, as an honorable man, that 
when the evidence is all brought out, it will be bound to connect these 
parties. We will show how these women regarded Mary Fleming at 
the time she went into the Institution. 

The Court. — Do you mean to say that these ladies were co-conspira- 
tors? 

Mr. Rogers. — In some sense they were. 

The Court.— If they were co-conspirators, it will be evidence; if 
they were not, it will not be evidence. He (Mr. Radcliffe) does not 
ask that their declarations should be given in evidence. 

Mr., Rogers. — I differ slightly in that respect. Our idea is that we 
will establish the mode in which those patients were treated, by show- 
ing how those women treated Mary Fleming. We will then show by 
the evidence, that these women were under the general direction of Dr. 
Stokes and Mary Blenkinsop; by and by, we will show how Mary Flem- 
ing was treated by Dr. Stokes ; and by and by I will show that Dr. Stokea 
must have known of the treatment of those women, and that the conversa- 
tion of these women with Mary Fleming, was highly injurious. When Dr. 
Stokes asserts positively, that this Asylum has a certain character, I do 
not need to prove that Dr. Stokes knew it to be otherwise — ^knew his 
Asylum was not what it was said to be. I do not care whether Dr. 
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Stokes knew it or not. If Dr. Stokes says : " I know tte patients have 
been kindly and judiciously treated by tHe nurses — that they (the nurses) 
were perfect masters in treating the insane " — suppose they make these 
declarations, we only want to show that they did not know it was true. 
Our ground is to establish what was the treatment of the patients in 
the Institution. I say we do not care to establish whether Dr. Stokes 
knew of this treatment or not. It suffices that he asserts that they 
were treated in a certain manner, when the reverse was the case. 
When this indictment was prepared, the object of it was to admit all 
these declarations ; the intention was that whatever took place in the 
Institution should be offered, with the view of contradicting the declara- 
tions of Dr. Stokes and Mary Blenkinsop, concerning it ; to prove that 
they were people wB^ asserted what they did not know to be true — 
next that they asserted what was false. We expected to have the larg- 
est sweep for our proof. Having considered this case from the very day 
it was started, I have never doubted for one single moment, that there 
was the slightest shadow of a doubt of our right to show what was the 
conduct and the management of all concerned in the Institution, and 
fonjaing part of that Institution. I do not know any line of proof 
which is pertinent to this case, except the very line I am following, and 
that is to contradict, seriatim, everything that Dr. Stokes has said with 
regard to this Institution. I intend to prove by experts that all Writers 
upon insanity say 

The Court. — If you can show the object of Dr. Stokes' representa- 
tions by proper testimony, I suppose there can be no objection to it. 
But can you prove a specific act done in the Institution, when Dr. 
Stokes was perhaps six miles off, and hold him responsible for that act ? 
'Are you not obliged to give evidence of the general character of the 
Institution, as to how the patients were generally treated there? Dr. 
Stokes is supposed to know the general mode in which the Institution 
is conducted, but can you hold him responsible for each special thing, 
unless he knew of it, or after it was done, he approved of it ? 

Mr. RoGEES. — If I was trying Dr. Stokes for an assault and battery, 
I would regard that decision as perfectly correct ; but Dr. Stokes asserts 
in these Reports, certain facts as true in regard to the Institution, I 
prove that these facte are not true of their Institution 

The CouET. — You are to prove the falsity of these things, to show 

that there was a conspiracy. Is the general character of a man proved 

by specific acts ? Can you go into the general character of a man, to 

prove specific acts ? i 

A Mr. RoaEBS. — ^My view of the case is this : we charge Dr. Stokes and 
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Mary Blenkinsop with a conspiracy to deceive the public, in a special,, 
manner laid down in this indictment. Here are the allegations and 
representations of Dr. Stokes, which we hope to negative. The second 
stage, is to contradict those allegations and representations of Dr. Stokes 
-T-to contradict everything that Dr. Stokes has said in these Reports, 
for which, we will show. Dr. Stokes and Mary Blenkinsop was respon- 
siWe ; we will show the language of the Sisters and attendants to the 
patients of the Asylum. As I say, we claim to show the res gesta of 
this Asylum, in order to contradict the statements of Dr. Stokes as to 
what is the res gesta of this Asylum. I feel bound, in conscience, to 
present the case, as I have. 

Mr. Ensor. — I do not see any great difference in the questions of 
law before the Court. It is very true, that quesBbns of law have been, 
raised before the Court,by the discourse of our friends on the other side, 
as well as my colleague, Mr. Rogers ; but what they have to do with the 
question before the Court, I am somewhat at a loss to see. What is the 
question ? Mary Fleming is put upon the stand ; she goes on to testify 
about her treatment in that Institution, and incidentally alludes to the . 
declarations of a certain Sister Aloysia. It is objected on the other, 
side that we cannot give in evidence the declarations of this Sister., 
That objection is waived, however; if we will state that we expect to. 
show her connection with the* Institution, and connect her declarations 
and acts with those of Dr. Stokes 

Mr. Schley. — That is not the point. The point is that you will state 
matter of fact; that you cannot hope to prove acts of other parties, and 
connect them with the alleged conspiracy between Dr. Stokes and Mary 
Blenkinsop. Did I understand the learned Counsel (Mr. Rogers,) who 
has just spoken, to say what he expects to prove by the mouths of, 
others, or was he merely stating his own opinions, as a lawyer and 
physician ? • . ; 

Mr. Rogers.-— I say if I could state to your Honor, the whole testi- 
mony in this case, it would be perfectly plain that this evidence ought 
to be received. It is a cause of so much magnitude, that the connection 
of the parties could not be manifested in a brief sentence. I should 
occupy ten hours of the Court, in fully developing the evidence in this 
cause. I expect to show that this testimony bears very strongly upon 
the case. 

Mr. Schley. — I merely arose to correct the view of the State's Air 
torney. 
• Mr. Ensor. — We propose to show the connection of Sister Aloysia, 
the Udy alluded to by the witness, with this Institution. We propose 



152 

to show her acts, her conduct, and her management there. We propose 
to show that she, in connection with Dr. Stokes, had the management 
of this Institution. We expect to show that it was mismanaged — that 
it was not managed properly at all : and that this mismanagement was 
known to her and to Dr. Stokes ; that she was the individual that com- 
municated to Dr. Stokes what transpired in his absence ; and we offer 
evidence of his knowledge that the Institution was managed in an im- 
proper way and manner. It would be almost impossible for us to offer 
any stronger evidence in this case, to show the connection of Dr. Stokes 
with this alleged conspiracy, than to show that this Sister, who had the 
management in this Institution in his absence, consults with him, and 
acted in concert with him, in regard to the conduct and management 
of that Institution, anfthe treatment of its inmates. It seems to me that 
is the best way to show it, that it is the only way to show it, that it is a 
conclusive way to show it. If our friends on the other side object to 
us giving in evidence anything that was said or done at that Institu- 
tion by the Superior, who had the control and .management of that In- 
stitution ; if they object to anything being given in evidence, except 
what Dr. Stokes did in person, or said ; if they object to anything that 
transpired in his absence — if that is the point, we want to know it, in 
order that we may prepare to argue it. 

The CotJiyp. — Is there any difference of opinion now ? Mr. Ensor 
has stated that they propose to show the connection between these par- 
ties and the conspiracy. 

Mr. GiTTiNGS. — The objection goes beyond that. They offer to give 
individual instances of improper conduct, and of the general manage- 
ment of that institution for the last five years — going back to a period 
when the conspiracy, upon the face of the indictment, could have no 
possible existence. 

The Court. — If the question comes up before me now, I shall say 
that it is not testimony, because there is no evidence to connect this 
lady (Sister Aloysia) with the conspiracy, at all, that is attempted to 
be proved here. Declarations are not evidence, except in the way of 
general evidence of a conspiracy. 

Mr. GiTTiNGS. — The gentleman (Mr. Eogers) speaks of the tes gesta, ' 
as if the res gesta were the management of the Institution. The res 
gesta must be charged and named in the indictment. There is one 
thing, in regard to this indictment, to which your Honor's attention has 
teen called. My friend (Mr. Rogers) seems to treat it as a conspiracy 
to ill-treat patients, by the management of the Institution. It is a coit- 
.spiracy, the object of which is described to ** entice and persuade, by 
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artful and deceitful representations, the liege inhabitants of this, and 
other of these United States, to place insane persons in that Institu- 
tion," to put them under the management of Dr, Stokes and Mary 
BlenJdnsop, . ♦ 

The Court. — For what purpose ? 

Mr. GiTTiNGS. — The object of the- conspiracy was to entice persons to 
put their insane under their direction. The conspiracy charged in this 
indictment, could not have taken place unless Dr. Stokes was Medical 
Director and Mary Blenkinsop was Manager of that Institution. You 
cannot offer general evidence of any conspiracy to deceive people about 
Mount Hope, while Sister Aloysia was Manager there. You must offer 
general evidence to prove that it was a conspif acy while Dr. Stokes was 
the Physician and Mary Blenkinsop was the Manager of Mount Hope. 
Unless it is the specific conspiracy named in the indictment, you cannot 
touch it. It grows out of the nature of the language of the indictment. 
You may have a man charged with burglary, and a great deal mjght be 
drawn from his commissioo of several burglaries in the same neighbor- 
hood, stiil you must confine yourself to the specific indictment. I defy 
either of the Counsel to produce a single case, in which general evidence' 
has been admitted by the Court, to substantiate any other conspiracy, 
except the specific conspiracy charged in the indictment. If you look 
at this indictment, you will find a particular time set forth, xiz : when 
Mary Blenkinsop was Manager and Dr. Stokes was Medical Director. 
You cannot offer evidence of any other crime, except the specific crime 
named in the indictment. Very general and loose langu^age is admitted 
into an indictment for conspiracy, but the object, when set out, must be 
the guide* in the production of testimony. This is not a conspira(5y to 
cheat and defraud generally. It is described specifically, and therefore 
V you have got to show specific evidence. The general idea that no mat- 
ter who was the Superintendent, these questions shall be asked, will lead 
to the introduction of evidence of acts of twenty years ago, and coming 
down to the present time, taking in the acts of 0,11 the attendants dur- 
ing that time, and involving them in this conspiracy. To which we 
would have to introduce rebutting evidence for the same time. We 
Cflin easily see where such an investigation would lead. Why, the case 
would be interminable. 

The Court. — ^Unless they show a connection, I will not allow the tes*- 
timony to go in. 

Mr. Eadcliffe. — ^We have necessarily to lay a foundation. We must 
first show that the party is connected with the conspiracy, before we 
can give any evidence of- their designs.. By a chain of evidence, we 
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will endeavor to show that it is the same identical conspiracy to-day 
that it was twenty years ago. Where a party has committed several 
crimes, and is prosecuted for the last crime committed, you may go'into 
evidence of his former crimes. Th,ere is no question before the Court, 
until we have laid the foundation for this evidence. 

The Court.— -These discussions do not seem to me to be exactly in " 
order. I rule that, in the present aspect of the case, the declarationa 
cannot be given in evidence. 

The Prosecution then asked Mary. Fleming the question : Will you 
state what you know of this lady, whose remarks you were about to 
report, in connection with the. Mount Hope 'Institution at that time? 

Mr. Schley. — We object again. My brother, Gittings, has been 
arguing a very important point. He has addressed to the Court a clear* 
lucid, and I think, a most convincing argument, to show that we are 
here to try a specific, definite, and limited accusation ; this is an alleged 
conspiracy between the accused here, to impose upon the public by 
"false and fraudulent representations," to g«t people to go there and 
place themselves under the medical care and direction of Dr. Stokes, 
and the superintendence of MaTy BlenJcinsop. What has that to do 
with the question whether Sister Aloysia was there, or at Boston, Mon- 
treal, or Washington ? If we had a jury empaneled here, and we ob- 
jected to evidence of this kind, attempted to be introduced, as not bear- 
ing upon the point, which the Jury alone were to decide, it would cer- 
tainly be excluded. Your Honor is now exercising the functions of both 
Judge and Jury, and although you are acting in that double capacity, 
you will not receive, as evidence in this cause, anything that would be 
ruled out by a Jury. The point we make now is this : show us some- 
thing that is pertinent to the charge. That point must be decided by 
your Honor, now or hereafter. You cannot convict the parties of any 
conspiracy, except the conspiracy alleged in the indictment. Show the 
conspiracy and show the object. • If the object he lawful, then you 
have to introduce the unlawful means by which thQ object is to be at- 
tained. The object i6 permanent. It does not fluctuate. You cannot 
try a party upon a specific accusation of this sort. If you indict Dr. 
Stokes and Mary Blenkinsop for conspiracy, you cannot try the Mount 
• Hope Institution, or Mount Hope Retreat ; you -cannot try Emmitsburg. 
What is the object ori the other side? It is this: that they wish to 
prove that at one time Sister Aloysia was connected with the Mount 
Hope Institution, in the territorial limits of Baltimore City ; that she 
sustained the character of Sister Superior at that time. Then they say 
now, we want to prove that Sister . Aloysia, being the person in the 
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charge of that Institution at that time, said something, or did some- 
thing, or omitted to say something, or to do something. I say how can 
that bear upon the question ? How can that tend to prove a conspir- 
acy between Mary Blenkinsop and Dr. Stokes ? How does it bear up- 
on that definite conspiracy which the party has been called upon to 
answer ? If you show us a complete chain of evidence, we will take 
your words ; when they state that they expect to prove it by legal facts, 
the Court will take their words; but the Court does not take their 
words as to the materiality of the facts offered. The Court will judge, 
for itself. 

It does not l-each the point in issue between the parties. It is 
for that reason we make the objection to it. It is a point in the cause; 
Unless you can make this evidence bear upon the precise issue — that 
there was a conspiracy between these parties — it cannot be introduced. 
The proposition we affirm is this : that nothing is evidence in this case, 
unless it extends so far as to implicate these parties in the precise, defin- 
ite conspiracy set forth i^ this indictment. You impute to these par- 
ties lawful acts, by unlawful means. You charge an object, and that 
by certain means they desired to effect such object. They offer as evi- 
dence that Sister Aloysia said she was not insane. We do not want 
isolated facts. This objection is just as fatal as the other objection. It 
is top remote. It has nothing at all to do with the res gesta. The res 
gesta is the corpus delicti. It is the act you charge this party with hav- 
ing performed. The res gesta must be contemporaneous with the offei;ise 
charged. What is here sought to be introduced has nothing to do with 
the alleged conspiracy, because it must have been within the year ; it is 
not something with regard to the matter of fact that is 'charged againsj; 
these parties ; but it is something that could not, in the nature of things, 
e^dst at the time she speaks of, seven years ago.. Can it be that we are 
to travel through all this space of time ? 

The Court. — ^What is the question now before the Court ? 

Mr. Rogers. — ^Whether we have the right to ask Miss Fleming with 
regard to these events. I will explain the theory of the Prosecution. 
Our view is that this certain statement was made by Dr. Stokes and 
Mary Blenkinsop, and published to the world. The question, then, is 
the qvx) animo. Did they make these representations knowing them to 
be true — or did they make them, not knowing them to be true ? This 
indictment is for conspiracy, a conspiracy of a certain, particular mode 
to deceive the public by certain false statements to the public. We 
propose to show that Mary Blenkinsop and that Dr. Stokes made certain 
representations as to the management of the Insane Asylum. We pro- 
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pose to show in the second place, by a variety of evidence, that these 
representations of Dr. Stokes, are either known to be false, or not 
known to be true. Conspiracy is often a presumption of law, and not 
a thing to be directly proved. It is a falsity that we must start ah ini- 
tiOy and show that these parties conspired. The doctrine of the law- 
books is to show people doing acts : afterwards you can show, by fair 
and legitimate presumption, that these people have done these acts in 
pursuance of a common design, then your conspiracy is made out. 
That is the only theory upon which we can carry out a prosecution. 
We do not come here and say Mary Blenkinsop and Dr. Stokes formed 
a conspiracy ; we come here and say, here are representations published 
by Dr. Stokes and Mary Blenkinsop. The question is qvx) animo^ did 
they do that ? 

The Court. — ^You have not proved that Miss Blenkinsop did that ? 

Mr. EoGERS. — I have shown that Murphy printed these Reports and 
sent them to the Institution, and that they were paid for by the Sisters 
governing there. I admit that it is necessary to show that certain state- 
ments had been published by the authority of Dr. Stokes and Mary 
Blenkinsop, for which they were in law responsible ; next that these 
statements were untrue. Were they published by Dr. Stokes and Mary 
Blenkinsop ? 

The CouET. — Have you given any evidence to show when Mary 
Blenkinsop became connected with that Institution ? 

Mr. Rogers. — I am going to ask that question next. I want, then, 
having shown that these Reports are really the joint publication to the 
community of Dr. Stokes and Mary Blenkinsop, to negative these Re- 
ports, in order to show the quo ammo with which these Reports were 
published. Are they published with a view of enlightening the pub- 
lic ? — or, are they published with a view of deceiving the public ? In 
fact, are they a mass of falsehood ? Then, having done that, comes the 
question of conspiracy. We charge these parties to have used " false, 
fraudulent, lying representations." We show the parties to have used 
them continually. The question is, can you, in law, presume, that hav- 
ing done illegal things to a common end, they were guilty of a conspir- 
acy ? The acts of this conspiracy was the publication of these Reports. 
This is an answer to everything that Mr. Schley and Mr. Gittings have 
said. 

The Court. — Their argument is that this is not the same conspiracy 
unless you prove that Miss Blenkinsop was connected with that Insti- 
tution at the time the conspiracy took place. 

Mr. RoQEBS.T-The conspiracy that I am to show in this case, is the 
conspiracy of the year 1865. 
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The CouRT.^-Tlie question which you asked the witness was as to the 
connection of Sister Aloysia with this Institution ? 

Mr. Rogers. — Yes, sir. 

The Court. — I understand it to be ^contended that it is not evidence, 
unless Miss Blenkinsop was connected with the Institution at that 
time? . 

Mr. Schley. — Yes : I object to the question in regard to Sister Aloy- 
sia; and I object to it that it is irrelevant and impertinent, unless you - 
can show some connection of Mary Blenkinsop, at that time, with Sis- 
ter Aloysia in that Institution. ' 

Mr. Rogers. — My view is that no doctrine can be more completely 
false than that. I come here and say that Dr. Stokes and Mary Blenk- 
insop made certain statements — that they were false, deceitful, mislead- 
ing to the public. I want to show that they lied. I want to show their 
mind, their intent; the scientia of the parties. I shall show that, hav- 
ing done these acts to bring people to Mount Hope, they must be joined 
in the conspiracy. 

The Court. — You want to prove that what they said in 1865 Was 
not true ? How are you to prove that by things which took place be- 
fore either of them was connected with the Institution ? 

Mr. Rogers. — If I prove that by the scientia of one of the parties, 
that's sufficient. I offer facts to contradict statements. The books of 
law have all laid down that, in a conspiracy, if you connect one of the 
parties first, and afterwards connect him with the other, then they are 
both implicated in the conspiracy. It suffices in laying the foundation 
of this conspiracy, to show that Dr. Stokes was there. That shows the 
qvA) animo of Dr. Stokes. I can show, by and by, the connection of 
Mary Blenkinsop, in publishing these representations. { want to nega- 
tive all the Reports of Dr. Stokes, to show the scientia of Dr. Stokes. 
We connect Mary Blenkinsop from the beginning. Then, we show the 
false representations published by them in the year 1865, the scientia 
of these declarations of 1865, is also proved by the scientia of an 
earlier period. They declare of the Institution such and such things 
to be the case. We have to negative them. I do not see in what other 
manner this indictment could be proved. These people have used false 
Reports in 'furthering their design of building up the Institution, and 
aggrandizing a sect. We will show that they published these Reports, 
The conspiracy is the last thing that is to reach your Honor's mind. It 
is by evidence that we have to show the false statements, to show the 
intimate connection between Mary Blenkinsop and Dr. Stokes. Then 
first we show that this has been done in furtherance of a fraudulent 
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design. The last evidence, which we will submit to you, will show that 
they have conspired. The Counsel for the Defendants suppose we start 
with the conspiracy ah initio. The conspiracy is the very last letter in 
our ^phabet. The law books all say you must give the Counsel the 
choice of proving the conspiracy ah initio^ or bringing it in at the con- 
clusion as a presumption of law. In the course pursued by the prose- 
cution in this case, the conspiracy will be evidenced finally by a fair 
and legal presumption. Looking at the whole case, from our point of 
view, I say that is the real, primary question that could be presented 
— the article, by which we stand or fall — viz : whether we are able to 
come in and negative these Keports of Dr. Stokes ? 

The CouET. — The simple question is the connection of this lady (Sis- 
ter Aloysia) with the Institution, as one link in the chain, to connect 
the parties together. 

Mr. Radcliffe. — Yes, sir. The Court has presented, in my judg- 
ment, the correct law. My friend (Mr. Rogers) has made an argument 
that satisfied my mind that he believes himself within the idea expressed 
by the Court. The law is properly laid down, and I think we are 
within that law. Now, sir, there is no question plainer than the one 
suggested by your Honor, viz : that to hold a party responsible for an 
act, that he must be guilty of that act. You cannot afiect a party upon 
the declarations made by others, in reference to matters, with which he 
has no connection. As soon, however, as it can be shown that he is 
connected with the party making the declarations, he then becomes re- 
sponsible, upon the ground that he has authorized this party, that has 
declared and acted, to declare and act. It is founded upon the idea 
that no man can be bound, except by Lis own individual crimes. 

Mr. Schley. — Conspiracy must be established by fact, and is not a 
presumption of the law. 

Mr. Radcliffe. — Has this lady any connection with this Institution ? 
Has she any present, and subsisting connection — not that she had any 
connection with this Institution years and years ago — ^but has she any 
present, subsisting connection ? Because the law leaves the door open 
to repentence — and that is the only grounds upon which the statute of 
limitation is founded. This party might have been connected with the 
incipiency of the Institution, and might afterwards cease to have con- 
nection. But we propose to show that this lady is not only connected 
now with the Institution, but was connected with the Institution al- 
most from its incipiency, and has continued to be connected with it up 
to the present year. It is apparent that Dr. Stokes was connected with 
the Institution in its incipiency, and is now connected with it. His 
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Reports show that fact. If we show that Sister Aloysia was connected 
with the Institution, she is responsible for all the acts, and the Repdrts 
set forth. The question now is, whether the Defendant, Miss Blenkin- 
sop, occupies the same relation to this lady's (Sister Aloysia's) declara- 
tions as Dr. Stok^fdoes. If she does not, then she cannot be at all 
affected by the declarations of Sister Aloysia. But, be this as it may, 
the conspiracy may be established by showing that two parties are con- 
nected, as well as by showing that three parties are connected. This 
Sister would be responsible for these Reports and acts done, provided 
we could show one act done" within the year, and the presumption of 
the law is that we may hold them responsible for everything that was 
done for years preceding this year. In other words, if we can connect 
these Reports, from 1843 up to the present time, each Report adopting 
what was in the preceding Report, and show that these Defendants 
were connected with the publication of the last of these Reports, then 
• we hold them responsible for all the preceding Reports, because they 
are all embodied in the Report of 1865. I hold that to be law upon 
the doctrine of presumptive evidence. The Defendants are responsible 
for everything that is done — they are responsible for all the Reports 
preceding the last, because everything that is done before becomes tte 
conspiracy of 1865. But we cannot make these Defendants responsi- 
ble, unless we show some sort of connection between the parties mak- 
ing the declarations and doing the acts. When several persons are 
proved to have combined together for an illegal end, an act of any one 
of them in pursuance of such combination, would be evidence against 
all the others. If any one of these employees in this Institution, should 
have participated in any of the particular acts chaj-ged in this. indict- 
ment, then, that is so far evidence against these Defendants. We pro- 
pose to show acts done in that Institution that constitute malpractice, 
and they cannot shelter themselves under the idea that they did it from 
the best motives. Unless we show that the party, whose declarations 
are sought to be given in evidence, has some connection with the De- 
fendahts at this time, or that the Defendants had some connection with 
the Institution antecedent to the year, so as to bring the transaction * 
within the year, the prosecution falls. I am informed that this lady. 
Sister Aloysia, was appointed to that position in Mount Hope, by the 
Defendant, Miss Blenkinsop. We shall be able to establish that fact. 
Mr. Preston, — I have listened attentively to what I really consider 
a most extraordinary statement and discussion on the part of the Coun- 
sel, seeking to maintain this prosecution. One of the Counsel, Mr. 
Rogers, made to your Honor a very long discourse, in which the whole 
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indictment is gone over, and in which he has attempted to eke out what 
he calls his opening statement ; and the other Counsel has thought 
proper to address his attention to what he considers the law of the 
case. With referehce to wliat was advanced by the gentleman who 
first addressed you, (Mr. Rogers,) I could not but feel that he 
traveled very wide of the mark. He brought into his discourse, 
a great many statements which ought not to have been allowed. For 
instance, an imputation involving culpable homicide, and "secret 
burial like a dog," is actually put forth against this deservedly cher- 
ished Sisterhood ; not only has the word " lie " been over and over 
again used, but the crime of perjury imputed to Dr. Stokes, for the 
purpose of enabling him to establish a law point. The law presumes 
every accused person to be innocent until proven to be guilty, and the 
State is bound by this presumption. Yet h«re we have a Counsel rep- 
resenting the State, ignoring the legal presumption, and, in advance of 
all evidence, making these horrible imputations, simply to gratify, 
his preconceived opinion, or because this niiserable indictment is the 
bantling of his brain. He thinks he must sustain it under any and all 
circumstances. While I sat listening to this flowing stream of ugly 
words, I felt as if I was on the bank of a river watching the pro- 
gress of the turbid, muddy waters, in which every now and then, some ill- 
shaped snag was turned over exposing corrugated crevices and foulness. 
However bitterly he has imputed the basest crimes, he has not touched 
the law of the case. Ought these innuendoes, insinuations, and impu- 
tations to go before the public under the aegis and shelter of discharg- 
ing a professional duty, without being rebuked ? Ought Counsel, af- 
fecting too, to represent the dignity of the State — thus insidiously, in 
advance of proof, stigmatize these Traversers ? I care not how much 
this Counsel may be in love with the indictment. I care not what mis- 
cellaneous lore he may bring in support of his views, his knowledge of 
medicine — his ethics and law — he shall not, with my consent, assume 
the position of *' ./ am 8ir Oracle^'* and standing before this Court, as a 
sort of legal magician, draw a circle around the Counsel of the other 
side and presumptuously say : " Beyond this limit you shall not go." 
With regard to the other gentleman, Mr. Radcliffe, I confess that his 
course is somewhat different. He seems to come up to the particular 
point before the Court, in an earnest, quiet, dignified way. He meets 
the question in a lawyer-like manner. I think, however, our learned 
friend is entirely mistaken in his views of the law. The question is a 
very simple one. We are not to go to medical books. We are not to . 
go to the speculative views of amateur indictment-makers. We are to 
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go to the law books. We are not here to measure and determine tile 
shape and size of figments of the brain-t— if brain it may be called — ^we 
are here under the law of the land; under the rules of evidence to de- 
termine the guilt or innocence of parties whom the Grand Jury hav6 
thought proper to indict. Mr. Radcliflfe said, if two or more persons 
are connectgdin a conspiracy, the act or acts of one of the parties, in 
pursuance of the same object, will bind all those engaged in. the con- 
spiracy: Every man, in his senses, can understand that ; we all know 
thatif A B and C intend to poison a certain individual, that A might 
buy the poison, B mix it, and C ^.dminister it. The acts of three be- 
come orie common intent. Before a Court and under, an indictment 
you may give evidence of this. single intent — biit.you must establish 
the common intent or design before you can make the individual acts 
of either evidence against the other two. It is plain common sense law. 
Heretofore I called your Honor's attention to the case of King -y^. 
Plummer, ito show that there can be no conspiracy without there is a 
common intent and design. It was said by the Counsel who opened for 
"the State (Mr, Rogers) the other day, that he had drawn many indict- 
ments for conspiracy. I should like to be referred to one, I should 
like to know, what indictment for conspiracy he drew before he drew 
this one. Surely, until a very short time past, I have had as much to 
do with the trial of offenses perpetrated in this State, of every con- 
ceivable character, as any other, lawyer in the State, and I undertake 
to say that . he cannot refer me to a single indictment in support of his 
doctrine. The question arose in the ** Swingle Tree" case as to what 
■ was a common intent. The Court ruled that unless there was evidence 
of a common intent to .kill, although the parties were engaged in an 
unlawful act, one of the individuals could not be held responsible for 
the acts of the others ; this ruling was upon the authority of the King 
V5. Plummer, reported in Kelyng. Men are only responsible for crimes 
emanating from, or having the consent of, their own minds. Christianity 
and the principles of law are not agreeable to that kind of construction 
which makes any party responsible for the act of another, when they do 
not consent to it or cannot control it. You must first prove that they did 
combine together for the same purpese. When the parties intended to 
murder by poison — A to buy it, B to mix it, and C to administer it — the 
three parties had one common end, one common purpose, and all were 
equally guilty. To tell me that you can take the whole official life of an 
individual, or a large portion of it, and say, as in this case, that Dr. Wil- 
liam H. Stokes was combining with Mary Blenkinsop at the time he 
made these yearly Reports, is simply absurd. It would be charitable 
11 
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to suppose that these views are the speculations of a dreamer; of a man 
who has lived too much alone ; of a man whose book knowledge, al- 
though it may be considerable, has lived like a terrapin in his shell, 
fend who cannot bring even his accumulated learning to a practical 
bearing upon the affairs of his fellow-men. 

I deeply regret that this lady (Mary Fleming) should* be brought 
upon the stand. I mourn that she should be here. I deplore that one 
page of her life, is her appearance in this trial. She is brought upon 
this stand for what purpose? The original question is still open, 
whether she is insane or not. The question is put to her : " What did 
Sister Aloysia say to you ?" 

The CouET. — The question is — ^what position had Sister Aloysia in 
that Institution ? The Reports of this Institution, conducted by Dr. 
Stokes, and of which he was the Physician, have been given in evidence 
— ^the Report of 1866, and the previous Reports ; that, of itself, could 
not, of course, prove any conspiracy ; but if he speaks of certain other 
persons connected with him in the management of this Institution, and 
show all these particular individuals connected with him in this Insti- 
tution, is to carry out the statements in these papers, all this is not 
evidence of conspiracy ; neither is the question before the Court, as to 
the declarations of any particular individual. But the question is, can 
you show that Dr. Stokes made certain declarations— that these Reports 
are true, so far as that certain ladies were connected with him in the 
Institution? Is there any objection to asking that question, what con- 
nection had they with that Institution, with a view of contradicting 
what was stated in these papers, Mr. Gittings suggested that, unless 
you can show Miss Blenkinsop was connected "with the Institution, you 
cannot show any declarations or statements of any conspiracy she was 
engaged in, even for the purpose of showing the quo animo of this con- 
spiracy. The question before me is not whether the declarations of 
these parties can be given in evidence. I would say at once — no. You 
must first connect them with this conspiracy, before yo\i can give their 
declarations in evidence. But is that any objection to showing that 
these parties were connected with this Institution, pursuing the same 
objects sua stated in this paper ? 

Mr. Pbeston. — My brother, Gittings, stated that question very 
clearly. Strip this indictment of all its verbiage, and what i6 it ? That 
" "Wm. H. Stokes and Mary Blenkinsop, conspired, confederated, and 
agreed together." To do what? "To cheat and defraud** — not the 
public — but " to cheat and defraud persons who had control of insane 
individuals, to place them under the direction of the said William H. 
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Stolces and Mary BlenTdnsop" Can it then be that the intent 
was to place them under the care of Sister Aloysia ? How, in the name 
of wonder, can this evidence be applied? 

The CouRT.-^— It may be that she is one of the parties denominated in 
the indictment as " other persons unknown" 

Mr. Preston. — This party was Jcnown, and they had no right to do 
this 

Mr. Rogers. — They were not known to me. 

Mr. Preston. — It was known to you so far as to enable you to turn 
them into ridicule, under the names of Peggy Mahony and Kitty O'Neal. 
I would say that the one he has called Peggy Mahony, is a young lady 
deserving of all respect, born in the District of Columbia, or in Charles 
county, Maryland, and whose family, for two hundred years, have been 
the cherished and honored inhabitants of Charles county. In the legal 
question before the Court, I cannot perceive the pertinency of the gen- 
tleman's remarks. I think he must have pored over the novel " Very 
Hard Cash," until he got his brain turned on the subject." 

Mr. Rogers. — I beg leave to say I never saw the novel in my life — 
not even the cover of it. 

Mr, Preston. — How far this is pertinent to the point at issue, I can- 
not see for one moment. The first question I heard asked of this lady 
(Miss Fleming) was, what was it Sister Aloysia said, and the answer 
was something intimating that she (Miss F.) was not insane. What 
has the remarks of Sister Aloysia to do with the cause before 
this Court, unless she is a party to the alleged conspiracy? It 
is incumbent upon the prosecution to establish a conspiracy on the part 
of Dr. Stokes and Mary Blenkinsop — a conspiracy to cheat and defraud 
those who would be Willing, by their inducements, to place insane per- 
sons under their special care, not under the care of Sister Aloysia. How 
will you connect Mary Blenkinsop with Sister Aloysia? " Why," says 
the Counsel, " we will do it in a very remote manner." We will travel 
over this fairy realm, and show that Mary Blenkinsop was one of a 
council of four who controlled the affairs of this Institution. Even if 
this were the case, you could not hold her responsible for the Reports 
of Dr. Stokes. The law does not hold people responsible for matters 
which they could not have knowledge of and could not prevent. It 
looks always to offenses they might have prevented, and would not. It 
may be that this estimable lady might have been, at the time, in Can- 
ada, or Boston, or she may have been called off to the battle-field, to 
discharge a Sister's charitable duty — she may have been in any oth^r 
part of this country— rbut, according to their idea, if they show that she 
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belonged to that order, or to that council, she is to be held responsible 
for all: acts done by other parties, whether she authorized them or not. 
The law says persons are only responsible for their own acts, or if they 
conspire with others, you must establish their connection with the con- 
spiracy. The action in this case, is not within the^ venue — ^it is not 
within the jurisdiction of Baltimore County. They have not attempted, 
thus far, to locate any part of this conspiracy in this County. The 
whole of the Counsel's remarks had no allusions to" acts done in the 
Pounty.. . • 

The Court. — The Mount Hope Institution, referred to in this paper, 
iakes both in. . • • 

. Mr. Preston.— They have not given any evidence of any. act in this 
County. They may say the paper- refers to the Ketreat, but I cannot 
understand that Mary Blenkinsop is responsible for anything of the 
kind,, until it is proved that. she. was connected with. the. Retreat— — 
. Mr.. Schley. — The' Report refers to two; buildings, one Mount Hope 
proper, the other the Retreat.. .No connection has yet been shown be- 
tween Mary Blenkinsop and the. acts referred • to, as occurring within 
the limits of Baltimore County. The object of ,my brother (Mr. Pres- 
ton) is to show, that no .foundation has been yet laid by any evidence, 
to show any connection between these two parties, under these circum- 
stances. We may. call them co-conspirators, without connecting them 
in the matter.. It is'peremjptorily necessary to give evidence of their 
connection. 

The Court. — Whether this proved it or not, is a very different thing 
ffoni whether it has a tendency to prove it. Now,- has it not a tendency 
to show a connection between the two parties ?. when it is proposed to 
show that this lady (Sister Aloysia) was connected with Dr. Stokes in 
this Institution-^that is but one link. . The prosecution contends that 
all tfee statements put forth by Dr. Stokes were not true. Still, that 
is not sufficient .to connect them with a conspiracy. But this is one 
link to show that these parties were connected with Dr. Stokes— for 
what purpose ? To carry on the Mount Hope Institution". If they stop 
here, there is no wrong committed. This is merely evidence to connect 
these parties with Dr. Stokes, in a legal and proper undertaking ; with 
the declaration, however, upon their part, that they will show, by evi- 
dence, the falsity of these assertions and the conspirapy of the parties, 
for the attainment of the end specified. 

Mr. Preston. — Your Honor states the proposition clearly ancj^fairly. 
I well understand, if they had first laid the foundation of the conspir- 
acy, that they could come to the question they are now seeking, by 
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traveling beyond the jurisdiction, in order to connect the parties with 
it: But this is taking the question for granted. ,If they. had; adduced 
evidence to show a certain conspiracy had taken place in. Baltimore 
County, and they had then put forth this Report (of 1865,) they paight 
travel outside of this jurisdiction to show the character of the conspir- 
acy. But no act yet exhibited to this Court — no question presented for. 
this Court's consideration, looks to the doing of anything in Baltimore 
County. I have never understood that the Retreat and Mount Hope 
are treated as the same, and that Dr. Stokes is the Physician for both 
Institutions. All that is admitted. But non constat— -it does not fol- 
low that, therefore, Mary Blenkinsop should be connected with the 
matter of the alleged conspiracy, in this County. Let them first estab- 
lish the conspiracy, and then follow it up with acts of divers persons, to. 
show that they were connected with it. If you give the broad signifi- 
cation that is claimed by the prosecution, you might include the whole 
Sisterhood. It has always been the privilege of the accused to be con- 
sidered innocent, until proven guilty. But this has been reversed here. 
They have seemed to presume that these parties are guilty. Well was 
it asked by my distinguished friend (Mr. Schley,) *' Is this the Court of 
Bhudamanthus ? Are we to punish first, and try afterwards?" There 
is nothing here (in the Report of 1865) by which they can, in any way.> 
advance the conspiracy. It might well have happened that these acts, 
if done at all, may have been 'done ii^ the absence of Mary Blenkinsop 
-^no joint concert shown in any manner whatever, How, then, is she 
connected with this conspiracy ? The Report is simply the Report of 
a salaried officer of this Institution, addressed to those who are regarded 
as the guardians of it. Is it not pitiful ? Is it not distressing .? As an 
honest gentleman and Judge, iet me ask you, sir, is it not mournful, 
that an individual who, year after year, has honestly and zealously 
toiled for the amelioration of the condition of these unhappy people^ 
without privacy, without secrecy, and while our Courts of the City of 
Baltimore have sent individual after individual there — and has de- 
clared the results of his treatment openly in these Reports — is it not 
pitiful that he should be here upon this charge? Even if fou could 
suppose that Dr. Stokes, who is a Christian philanthropist and scientific 
gentleman, and who has always been regarded as such by the world — : 
could have erred, is it conceivable that, by any fair construction, you 
could draw this estimable lady into this broad net, and say that she has 
conspired with this gentleman to produce these Reports ? There must 
be something strange in the principles of evidence and the law, if, after 
all, it is not a shield and protection to those who are sought, tbroug^i 
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such means, to be affected either by ignorance, prejudicTe", bigotry, or 
any other of the foul offspring of human passions. It is to the law tte 
innocent must look. I ask not your shelter to protect the guilty, but 
I do ask you, with a confident spirit, to see that there is no evidence 
adduced upon this stand, to draw any party within the meshes of an 
indictment so strangely constructed, and so well calculated to impose 
upon even a sound understanding. 

There is nothing which enables them to say that they establish any 
conspiracy through the mere instrumentality of these Keports. They 
ought not to be adduced as evidence of any conspiracy. If the con- 
spiracy is to be eviscerated from these Keports, from a scrap here and a 
scrap there, it is literally making up something, which has been called here 
a ** mosaic work," but if there is any authority in the law for it, I have 
no knowledge of such authority. Mr. Kogers is certainly in his par- 
ticular sphere extraordinary ; her eminds me as to his lore of an erudite 
friend of mine — a profound lawyer — the late Mr. Henry Stout — who 
occasionally collected together an immense number of decisions, simply 
to prove that he could find authority for any kind of an opinion. 

The Court. — Has it not been decided that the indictment could be 
maintained, if the names of the unknown parties should be known to the 
Grand Jury ? 

Mr. Preston. — I know I am discussing this question before a gentle- 
man of intelligence, one honestly desirous to do justice, and I say that 
looking to the isolated authority to which your Honor refers, the 
Judg(3 is not necessarily to fix his faith upon the sleeves of others who 
may have erred. Your Honor is only bound by the decisions of your own 
State. Are persons, who are not named in this indictment, to be tried 
under the name of persons ** unknown?" 

The Court. — If these names were known to the Grand Jury, it would 
be necessary that their names should be presented in th-e indictment. 

Mr. Preston. — Certainly — ^your Honor will see what it will lead to. 
There are in that Hospital, perhaps twenty Sisters contributing to the 
. health and necessities of those who, by reason of their wretched malady, 
insanity, cannot take care of themselves ; there are a good many Sisters 
engaged in a variety of humble domestic duties, and yet the Counsel 
says, because I have put into the indictment, ** persons unknown," they 
are to be considered, in a measure, on their trial ! That is the con- 
struction, or it means nothing. 

The Court. — Nobody can be convicted under this indictment, except 
the two Defendants. It is not the effect of the testimony, but simply 
whether it can be introduced, that is before the Court. 
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Mr. Preston. — ^In the celebrated case of Queen vs. O'Connell, it was 
said that it was literally an indictment against the whole people of Ire- 
land. When that indictment came before the Lords, the Chief Justice 
said, at once, " such an indictment — which did not state the specific 
acts — would be a delusion, a mockery, and a snare." And this indict-* 
ment would be a delusion, a mockery, and a snare, if you could bring 
in these Reports, introducing the acts of parties not connected with 
these Defendants, and say that they are the parties " unknown " in this 
indictment, and are, for the purpose of clouding their testimony, to be 
considered as co-conspirators. I ask your Honor, and I confidently ap- 
peal to you as upholding the majesty of the State, to stand between 
prejudice and the Defendants, .by giving them the favorable presump- 
tion which the law gives to all until they are proved to be guilty, and 
that you will not allow that. guilt to be established, except through the 
regular and ordinary channels of the law. I cai^not understand that a 
gentleman and a lady — the one a physician who might have been dif- 
cbarged at any moment, the other a lady belonging to a holy and chari- 
table order — should combine to carry on, during a long lapse of time, 
such a scheme as this indictment contemplates 1 God forbid I I do not 
think it is within the range of possibility that these Sisters, who worship 
at the shrine of God in meek and holy prayer, who carry out that blessed 
charity which Christ taught on earth, could, while they profess to be 
practicing the sacred duties of their religion, be engaged in a conspir- 
acy to cheat and defraud their neighbors. It is crime too horrible to 
contemplate, and yet you are asked to believe it on the testimony of two 
crazy women. 

There are many persons outside of this Institution, many about whose 
sanity there could be no question, tl\^;t might have been called upon to 
testify in regard to these things, but the only two witnesses on the back of 
this indictment, are, as I have already said, two persons who have been 
there and treated as insane. Yet the very moment their evidence is ob- 
jected to, we are told that Dr. Stokes is a wicked man, that he has liter- 
ally " lied ;" that he knew his Reports were not true at the time he 
published them to the world. We are told that the Sisters are wicked 
and hypocritical, and have sought to cheat and defraud the public. My 
learned colleagues and myself have looked at the matter with care. 
We are not seeking to hide anything. It is true we are not unnecessarily 
anxious to expose the unhappy condition of patients in the Institu- 
tion, but so far as the government and conduct of the Institution is con- 
cerned, we have nothing to conceal. Yet we do not stand here to make 
this an arena for an investigation covering a long period of time. We 
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have been told that this is a suitable occasion to mak^ an investigation 
of the affairs of Mount Hope. I cannot see how a fair investigation 
could take place under an indictment which chses the lips of the Physi- 
cian and Sister Superior— the two persons who^ of all others, could make 
explanations or answer the questions of an investigating committee. I 
can only repeat : there never has been a disposition on the part of those 
having control of the Institution, to screen it from observation. We 
here invite your Honor, and the Counsel on both sides, to visit the In- 
stitution, and see for yourselves how far all this tirade of the Counsel, 
(Mr. Eogers) is applicable to the parties who are connected with the 
establishment. It would be a sad day for the country, as well as for 
this community, when the Sisters of Charity of the United States would 
be stricken down. In this community, as elsewhere, through them,. the 
balm of consolation has been carried to many a wounded spirit, and 
many a sorrow-laden . family. Blot them out and there would be a 
vacuum not easily filled. 

- The Court.— It seems to me that the simple proposition before the 
jDourt is, to inquire of the witness what connection this Sister (Aloysia,) 
had with this Institution. Now if she and Dr. Stokes were engaged in 
this Institution in carrying out the common purposes of the Institution, 
if it were a good purpose, they are entitled to all the advantage of it 
as a good purpose. If it be an evil purpose and object, certainly they 
are responsible for that. And, it seems to me to be no answer to that 
^ to say that these parties are . not named in the indictment. It is not 
for the purpose of convicting parties outside, of that, indictment, but 
simply as contained in the indictment, that Dr. Stokes, together with 
other parties " unknown," were engaged in carrying on this Hospital, 
which the Doctor in this, evidence (the Eepo'rts) says he was carrying on. 
What may be the effect of that when other testimony is introduced, it 
is impossible. for the Court to say-. That, by itself, does not prove any- 
thing, except to contradict the truth of what is contained in this paper. 
But the question. before thejCourt, it seems to me, is simple as to the right 
to ask this question, and connect these; parties together, as they say, in 
an unlawful and improper conspiracy— the one named in this indict- 
ment.. If they do not do it, why, the connecting .th^m together in the 
same hospital, or in any. other Institution haying a good purpose, does 
not prove such evil conspiracy certainly. I, think the testimony is 
proper to go to the Court for. what it is worth. 
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SIXTH DAY. 

MISS MART FLEMING RECALLED AGAIN BY THE PROSECUTION. 

Question. Where do you reside ? ^ 

Answer. At Fort Washington, on the Hudson, nine miles from the city of New 
York. 

Q. Will you tell the Court how your connection with the Mount Hope Insti- 
tution was formed ? 

A. I was taken to Mount Hope on the 5th of December, 1858, by my sister 
and brother, Ellen and Thomas Fleming ; I was carried to the house near town; 
the Mount Hope Retreat was not yet built ; they were beginning to dig the foun- 
dation of it. 

Q. When you first came to the Institution, who did you see there in charge? 

A. I was received by a Sister ; all the Sisters were in a retreat, and did not act 
that week ; I was received by a Sister who was left out for the purpose of receiv- 
ing those who came to the Institution — Sister Theresa. 

Q, State who else you saw there, who appeared to have the management and^ 
direction of affairs in that Institution ? 

A. I was taken jnto a passage by this Sister, where persons saile and insane 
were confined ; I asked to see the Superior, but as she was in a retreat, I did not 
see her until the following morning ; I saw thQ Superior and Dr. Stokes ; I first 
saw the Superior, Sister Aloysia, who told me that I was not insane ; I was very 
much agitated, and was crying ; she asked me why I cried ; I told her hoiv I 
came to be taken there ; she told me I was not insane, and that my family should 
not leave me there more than two months. 

Q. Where was Dr. Stokes at that time ? 

A. On the second day after I was taken there, he came into my room ; 1 
answered the questions he asked me ; he told me he saw nothing to give him 
reason to think my mind impaired ; he said I appeared to be worried ; I told him 
that was exactly so ; he said he did not regard any medical attendance to be 
necessary ; he left the room, and I did not see him again for some days. 

Q, You have now mentioned three persons connected' with that Institution — 
Sister Aloysia, Sister Theresa, and Dr. Stokes. Did you, at that time, or at any 
other time afterwards, meet with any other ladies who seemed to have anything 
to do with the managefnent of the Institution ? 

A. The Sister who had charge of the passage where I was confined was Sister 
Serena — she treated me kindly ; her family name is Kimm ; her parents were 
Germans. 

Q. How long did you remain in that Institution ? 

A. At the house near town I remained one year and nine months. 

Q. During that time, can you call to memory now the number of Sisters that 
were in the Institution and ofiBciating ? Give their religious names and their 
real names, if you can ? 

A. I do not remember the number exactly ; I think there were about nineteen 
or twenty j I remember most of their names. 
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Q, Did you meet a Sister named Stanislaus ? 

A. Yes ; she bad charge of the dining-room ; I do not remember her family 
name ; it was a German name, 

Q, Did you meet a Sister Agnes there ? 

A, She was not in the Institution at that time. 

Q, Did you meet a Sister Theatine there ? 

A, Yes, I remember her perfectly ; she had charge of a gentlemen's passage. 

Q. A Sister named Dolores ? 

A, She was there ; her name is Mahony ; she had charge of the medical de- 
partment. 

Mr. Pbeston. — I object to this suggestive mode of examination, as making 
the witness testify to what really emanates from the Counsel. 

Mr. Rogers.— 0, she knows them all. 

Mr. Pbeston. — I did not ask that. I object to your mode of examining ; you 
have no right to suggest. 

The Court. — ^It is very desirable that there should be no remarks across the 
table. 

Mr. Radclifpe. — ^I will put the questions differently. Go on and mention as 
many of the i^ames as you can of those who were in that Institution during the 
one year and nine months that you were there. 

A, The Superior was Sister Aloysia ; her family name was Margaret or Mary 
Eeed ; her assistant was Sister Dolores ; Sister Serena had charge of a passage — 
her. name was Kimm ; Sister Theresa, who received me, had charge of a passage — 
her name was Dobbin ; Sister Gervais had charge of an attic — 1 do not know 
her family name ; Sister Theatine had charge of a gentlemen's passage ; Sister 
Serena had charge of a gentlemen's passage — her name was Muldowney ; Sister 
Mary Carroll was Secretary of the Institution at that time, and had charge of the 
books ; Sister Alodia had charge of a passage — ^I do not know her family name ; 
Sister Catherine Mullin had charge of the kitchen ; Sister Zephyrina had charge 
of the wash-house j Sister Angela had charge of a passage ; there were other 
Sisters there, but I have forgotten their names ; those were the principal Sisters ; 
the Sisters were constantly changed, and frequently sent to other missions, while 
I was there ; many of the Sisters I have mentioned were, and they were replaced 
by strange Sisters. 

Q. State whether, during the time of which you havp been speaking, these 
Sisters changed their positions or employments in the Institution ? 

A, Their occupations were not changed, but several of them were sent from 
the house ; Sister Mary Carroll was sent to Washington. 

Q. How often, during this period of time, did you see Dr. Stokes ? 

A. During the time I was on the passage, some six weeks, he passed through 
©very day, but he did not enter my room at all ; I was removed from the passage 
after I had been there six weeks, and I did not see him for six months ; I never 
saw him. 

Q, During that time, did you notice any conference between the physician 
and the Sisters whose names you have mentioned ? 

A. The Sister in charge of each passage received Dr. Stokes at the door of the 
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passage, and took him through ; those persons he wished to see, she' went into the 
room with him. 

Q. During that time, state what acts of treatment, if any, you saw, in refer- 
ence to the patients and the management of the Institution ? 

Mr. Schley. — Do you mean treatment by any of the Sisters who were in the 
establishment during the one year and nine months ? 

Mr. Radcliffe. — Yes. 

.Mr. Schley. — The objection to that latitudinous question certainly has not 
been heard before the Court. I desire now to make it, more for information th^n 
with a view to make anything like a formal argument to ascertain what has 
really been decided in the case. In an earlier stage of it, the objection was made 
by us, whether formally or informally is not material now, that the acts of other 
parties, although they may have been inmates of Mount Hope — may have been 
in charge of certain duties appertaining to Mount Hope — were not evidence in 
this case upon the issue joined between the State and these defendants, unless 
there was evidence first given of some connection between the parties whose acts 
and declarations are sought to be given in evidence. I do not now speak of the 
effect of the evidence, but upon the question of admissibility. I understood that 
no acts of other parties, no declarations .of other parties, were to be considered 
as admissible, unless there was some sort of connection between the accused and 
these parties. This lady informs us that as long ago as the 6th December, 1868, 
she was placed in Mount Hope by her brother and sister ; that at that time Dr. 
Stokes was in charge of the Medical Department of that Institution j that sev- 
eral Sisters were connected with that Institution in the several departments ; that 
one was in the wash-house, another in the kitchen, &c. My proposition now is, 
how are the acts of these ladiej, or any of them, whether their positions were high 
or low in that Institution, to affect the issue joined between the parties in this 
case ? As long as my brothers on the other side entertained the opinion that 
there was some difference in* the rules of evidence in criminal and civil trials, 
there might have been some difference in the rule of evidence in a case of this 
description. But that is not the law. The law is, the rules of evidence are the 
same in criminal and civil cases. They must, from the nature of things, be so. 
Logically, philosophically, rationally, there can be no difference between the rules 
of evidence, because that which is admissible in one tribunal to establish a cer- 
tain predicament of facts, or a certain fact, must be equally admissible in another 
tribunal, although the one exercises criminal ani^ the other civil jurisdiction. 
That is the rule settled by our Court of Appeals over and over and over again. 
It is that no man shall be affected by the acts and declarations of another party, 
unless there shall be that relation between the parties that a concert of action has 
been established between them by some evidence such as is necessary to make out 
an accusation against the party. In the case of co-conspirators, the acts of one 
are admissible against the other alleged co-conspirators. It is according to the 
philosophy of the law upon the doctrine of principle and agent. 

The Court. — The question now opened is a very important one, and I should 
rather first hear an argument from the other side. 

Mr. Radcliffe.— I hold that unless what we are now examining should be 
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brought home to the present defendants, it can have no effect upon the cause. But 
if I can show evidence to establish what I am now seeking to establish, viz : a 
connection between the evidence and the parties before the Court, I held that it is 
legitimate. The fact that it is more or less connected with the issue, is a matter 
of no consequence. If it is evidence at all, it then becomes a matter for the 
Court as to the weight and effect of that evidence. Your Honor has decided that 
we may give in evidence these Reports. It is an idle and unmeaning thing, if 
now we may not contradict the statements in those Reports. So far as the Sports 
are concerned, the Institution is perfectly legitimate. The conduct of these, 
parties is perfectly legitimate. The illegality of it must depend upon the 
contradictipn that we establish in reference to these Reports. Your Honor 
says we must establish a conspiracy a year before this charge. We oflfer 
these Reports. We then show the several parties who were acting under 
these Reports, and their respective employments about the building. So far we 
have shown nothing but what is creditable and proper. Have we not to show 
that these parties, whose names have been mentioned, are identified with these 
Reports ? Have we not to show that Dr. Stokes was identified with these parties ? 
Having done that, do we not establish a concert of action for a common good — 
a concert going to establish what is claimed to have been done in these Repoi-ts? 
Thus far, all is fair. But, certainly, we have then to show how what was appa- 
rently fair and proper, becomes improper and foul. I claim, subsequently, to 
give in evidence, the respective declarations of these parties. But now we are 
investigating the acts of parties who are shown to be parties in the management 
of this Institution. If we once show acts perpetrated by these parties, we can 
show acts done, whether they were in the city of Washington or in the city of 
London. It is not necessary that these acts should be done under the eyes of all. 
But before they can bear upon the subject, we must show the relation of the par- 
ties to the subject; If we could show acts done by the parties, directly incon- 
sistent with these Reports — that underlying the fair appearance of the Reports, 
there existed a deceitful design ; if we show that a strait jacket was put upon this 
lady, is not that competent to contradict the statement of Dr. Stokes, that such 
things were wholly disused ? Without such evidence, the admission of the Re- 
ports is an unmeaning act. To^ be consistent with such admission, we must be 
permitted to introduce this evidence, of how Miss Fleming, and other patients 
were treated. 

Mr. Rogers — In these Reports, over and over again. Dr. Stokes asserts that 
these women have been his most active and zealous assistants in carrying out the 
very work he is doing. Then at the end of the last Report, he tells you that not 
only are they such instruments, but that they have done everything he has intend- 
ed them to do. Dr. Stokes, in these Reports, says : " From my precise personal 
knowledge ;" everybody, of course, presumes that he lives at the Institution all 
the time — for that is the case in all decent Institutions of the kind. 

Mr. Schley. — This is only a tirade against the Institution; instead of an argu- 
ment of a point of law. 

Mr. Rogers. — I will throw it out then. He says these ladies have acted as his 
agents. Now he comes here and repudiates their conduct. What shall I say ? 
For shame ! For shame II 
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The Court. — ^Notwithstanding the very able and ingenious argument of Mr. 
Gittings, on yesterday, in relation to the indictment, and the proof of the conspir- 
acy, the Court thinks that the evidence of a conspiracy for the same object — that 
is, to cheat and defraud — would be proper to be given in as evidence, if the parties 
can do it by proper and competent evidence. If this is the continuation of the 
same conspiracy, whether it is conducted by the same parties, or by other. par- 
ties, if you can trace it up to the year 1865, when Miss Blenkinsop and Doctor 
Stokes, thie one the Manager, the other the Physician, and if they were engaged 
in this conspiracy, it is sufficient for this prosecution, as* much so. as if it com- 
menced within the year, and with these parties. It must be, however, by proper 
and legal testimony. That is the proposition ? As I understand it, it is to give 
in evidence, the particular acts of certain parties, without regard to the presence 
6r knowledge of Dr. Stokes and Miss Blenkinsop. 
■ Mr. Radcliffe.-7-Is it not a continuing* matter ? It is like an established firm. 

The Court. — That question does not arise here. I understand the question to 
be now in regard to the particular acts of these particular individuals, named by 
the witness this morning. How is Dr. Stokes to be affected by those particular 
acts, unless you bring it home to him, to his knowledge, either by his presence at 
the time they were done, or by their being communicated to him afterwards, and 
approved by him? If you show a conspiracy, then the acts of each of the 
conspirators Would be evidence. 'But, is there evidence now before the Court to 
show that these parties conspired with Dr. Stokes for the purpose of cheating and 
defrauding the public? These may be merely employees of the Institution. 
There is no evidence that they, are conspiring, or that they are agreeing or com- 
bining with Dr. Stokes, even for a good object. They may be employed by him. 
They may be his mere agents, his servants, so far as the question now before the 
Court is concerned. Is it to bj supposed that Dr. Stokes can be made responsible, 
criminally, for the acts of an agent employed by him, as one of these parties was, 
in the kitchen ? If there was general evidence of the conduct of the establish- 
ment, so that Dr. Stokes could be presumed to know that this is the general mode 
in which it is conducted, or that such is the character of the servants employed 
by him, as a general rule, he might be made to account for these things ; but 
certainly not as to the specified acts of which he has no knowledge, and which 
have not been brought home to him. 

Mr. Radcliffe. — Certainly that is the law. But my proposition is to show 
that these parties were not mere employees there, but Managers. If they were 
iamployed there as the friends and counsellors of Dr. Stokes, all acting with a 
tmity of action, then the evidence would be strictly proper. 

The Court. — The Court can only know what comes before it. It can decide 
only upon testimony that comes before it in a proper way. 

Mr. Schley. — Suppose Miss Fleming should testify, that on a certain day, 
by sonie one of those Sisters, she was put into a cold bath — this fact does not, per 
M, amount to a wrong. The patient's condition may have been such as to render 
it necessary. Therefore, in every instance of this kind, we would be led into a 
collateral inquiry, as to whether or not the proper discipline of the Institution did 
not require such a treatment. If the lady spoke of ten instances in which she 
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of these cases, to show that such punishment was necessary. I do not know what 
Miss Fleming can be expected to say, but it would throw upon us the necessity 
of arguing each particular case. Suppose she should charge, that on a certaia 
day, Sister Dolores maltreated her, in her judgment ; this sister is away, and we 
would have to send for her to Boston, in order to explain what is asserted here to 
be necessary — and so with every case of the sort. My only object, therefore, is 
to prevent this interminable inquiry. The question propounded, was, " Will you 
please state how the patients were treated while you were there ?" I object to it 
upon the grounds that there is no foundation to affect the relation of these indi- 
viduals spoken of. There is not that relation established between these parties 
which would show a connection of one with the other. 

The Court. — The charges in this indictment are general. The evidence, to 
sustain the indictment, must be general. The particular acts of any individual, 
unless brought home to Dr. Stokes' knowledge, or to his approbation afterwards, 
would not be evidence in this case. If you can contradict the statements in- these 
papers, by general evidence, which Dr. Stokes is supposed to know as well as 
anybody else, you can do so ; then if the other side go into specialities to show how 
far these parties knew the general treatment, and the general conduct of the es- 
tablishment, they have the right to do that. Concerning the particular treatment 
at any particular time, unless brought home to the knowledge of Dr. Stokes, and 
by him approved, the simple knowledge of the thing, after it had occurred, could 
not make him responsible, when some act of this kind was approved by him. 
He may have disapproved of the act that he had knowledge of. 

Mr. Schley. — It is necessary to state, distinctly and particularly, what evi- 
dence you expect to give, and what is the nature, of that evidence. It is not suf- 
ficient to surmise that you can do this thing and that thing ; you must show to the 
Court what you are prepared to do, if you have the means to do it; There is no 
assurance given here that they have other evidence to connect the parties. It is 
not sufficient that the party himself should be convinced of the guilt of others ; it 
is for the Judge to say that he has good and sufficient grounds upon which to base 
his expectation, that he expects to convict these parties. 

Mr. Radcliffe. — I perfectly subscribe to the law as laid down by my friend, 
Mr. Schley. I think we can show that Dr. Stokes had a knowledge of these 
things. I do not know that I can show it in that direct way that will satisfy my 
friends, but I can show it in such a way as to make it germain and cognate to the 
point under consideration. First, we must establish the treatment of this lady 
in this Institution ; then I think we can show acts on che part of Dr. Stokes 
which would show his knowledge and privacy while there. I expect to show 
that Dr. Stokes was there time after time, whilst this lady (Miss Fleming) 
was in their Institution. I expect to show that sometime before she was relieved 
from this prison, she had managed to get a letter to New York; that a lawyer 
had arrived there. I expect to show that a short time before that, a lady, solicit- 
ous about Miss Fleming, went to see Dr. Stokes upon the subject ; that he in- 
formed her that she was not in a condition to be seen, except through a partition ; 
and shortly after that a friend arrived there, and found her just as sane as she is 
to-day. 
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Mr. RoaEBS. — ^In my view, I do not need to prove tlie positive knowledge of 
Dr. Stokes in these acts to make them evidence with Mary Blenkinsop. When 
they assert to the public that such and such is true concerning an asylum, they 
are bound to know that this is true ; they deceive the public equally, if they do 
not know them to be true, as if they knew them to be false. 

The Court. — Is the question, Mr. Radcliffe, which you put to the witness, as 
to the general treatment of the witness at the Hospital ? 

Mr. Radcliffe. — Greneral and specific treatment. The question which I put 
to her was somewhat specific. I can put it in a general way. 

The CouBT. — So far as to the specific treatment at any particular time, unless 
brpught home to Dr. Stokes' knowledge, and by tim approved, the simple knowl- 
edge after a thing has occurred, could not make Dr. Stokes responsible, unless 
some act of his afterward had confirmed what had been' done. - He may have 
disapproved of the act, although he had knowledge of it. So far as the general 
question, as to how (his lady was treated, under the notice given in the in- 
dictment, if you have any objection to that question, I will hear you upon that. 
This lady is specially named in the Indictment. 

Mr. GiTTiNGS. — Your Honor bases it upon the fact that notice has been given 
in this indictment^— that, the indictment refers to this specific treatment of Mary 
Fleming. It is very important to recollect in what part of this charge it is 
contained. This inclictment would be void' for duplicity, if it were treated as an 
indictment for false imprisonment of Mary Fleming. The gist of the action is 
a specific conspiracy, as stated in the first two pages of the indictment. After 
the charge of conspiracy, the indictment further states that these parties did cer- 
tain acts in pursuance of that conspiracy. They stand upon the Reports, and say 
the false representations and other deceitful purposes referred to in the indictment 
are found in these Reports. I ask that they point out the language or page of 
the Report whifti they say is false. Taking the whole of the Reports, from the 
commencement of the Institution down to the present time, let them point out 
the language alleged to be false. 

The Court. — ^The question is, is it not proper, notice having been given to 
you of the ill treatment of this lady (Miss Fleming) in the indictment, whether . 
the general question of how she was treated there does not tend to show whether 
these Reports are true or false ? 

Mr. GiTTiNOS. — In that view of it, we conceive that it does not falsify the 
representations made in the Reports, because there is no allusion made to Mary 
Fleming in them. She has been asked how she was treated, not by Dr. Stokes, 
but while she Was in the establishment. If Dr. Stokes was* not there, he is not 
responsible. What you are to try here, is a charge of conspiracy against Dr. 
Stokes and Mary Blenkinsop — a conspiracy, which is to be proved within the 
time required by the law. And this species of evidence and that species of evi- 
dence is admissible only as it bears upon that issue, viz : the guilt charged and 
defined in the indictment. When you go to the year 1868, when it is conceded 
that Mary Blenkinsop had nothing to do with the Institution at all, is it not the 
widest stretch of imagination, I will not say reason, to believe there could have 
been any connection between parties then (1858) in the Institution and the par- 
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ties charged with this conspiracy, which, in the indictment, is limited to a period 
within the year? The indictment sets forth, that Mary Blenkinsop was Super- 
intendent of the Institution ; it is, therefore, necessary to show that she was 
connected with the Institution in that capacity. 

The CoUBT. — It makes no difference as to the testimony now sought to be given 
in evidence, whether Miss Blenkini*op was the manager of the Institution or not, 
if a conspiracy was formed and continued under any other management up to 
the year 1865 and Miss Blenkinsop then came in as Manager of the concern. 
The indictment refers to that conspiracy — to bring those parties under the maur 
agement of Dr. Stokes and Miss Blenkinsop at that time. It makes no difference 
whether Miss Blenkinsop was in the Institution at that time or not, provided she 
was there in 1866. The object now is simply to contradict Dr. Stokes, to show 
that he was engaged in a conspiracy ; and as evidence that he was engaged in a 
conspiracy they give in these Reports. Now they propose to show that he knew 
they were untrue when he put them forth, and that he did so to cheat and de- 
fraud, as it is charged in the indictment. The conclusion of it does not, but the 
first part does charge it. I regard this indictment as a good and perfect indict- 
ment to the extent of the receiving of testimony. 

Mr. GiTTiNGS.— The primary object here charged is to " entice and persuade" 
r— the cheating and defrauding is, simply the quo animo. It is not a cojispiracy 
to cheat and defraud. It is a conspiracy to "entice and persuade people to place 
their insane under the care of Mary Blenkinsop and Dr. Stokes." How can you 
give evijence of a conspiracy unless it is evidence of the conspiracy specially 
charged in the indictment. The gist of a conspiracy is the unlawful combining 
of parties, to a common scheme. The language of the indictment, "to cheat and 
defraud," is not surplusage^ but specific. If we were charged simply with induc- 
ing persons to place others in the asylum, we should have nothing to complain 
of. We are notified of a conspiracy formed and executed while Miary Blenkinsop 
was connected with the Institution as Superintendent, and Dr. Stokes Medical 
Director. Our argument is that inasmuch as you have limited, in your indict- 
ment, the? object of the conspiracy "to entice iand persuade people to put them 
under Dr. Stokes and Mary Blenkinsop, a conspiracy for any other object cannot 
be offered in evidence, or any evidence tending to show any other conspiracy. We 
come here prepared to answer the conspiracy charged, and the indictment, viz : 
between Dr. Stokt?s and Mary Blenkinsop. If there was a conspiracy entered 
into between Sister Aloysia, it is not evidence, because they are limited by their 
indictment to a specific time — while Dr. Stokes was medical attendant and Mary 
Blenkinsop was Superintendent. It seems to me that the kind of'evidence which 
would be competent to prove this conspiracy is not the kind offered here. I can 
understand when Mr. Eogers makes his opening statement, and tells us first tliat 
he is going to make these statements (in the Reports) false. He is then within the 
law. He represents that Dr. Stokes says he cured a certain number of patients 
whereas he only cured half the number. There is a clear case. There is some- 
thing " mendacious," as he says. He can offer evidence of that. Then he says 
be is going to prove false statements of alleged improvements. We have no ob- 
jection to questions in regard to the general management of the Institution. Sup- 
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pose it was true that Mary Fleming had been ill-treated on a dozen occasions 
that would not disapprove this Report, because the Report only speaks of general 
treatment. It does not individualize. It does, not speak of particular acts. It is 
a general summing up of the condition of the Hospital. Specific acts would not 
disprove them, for it is not inconsistent with them that particular acts of unkind- 
nesg many have been exhibited by the attendvints. If they go back to 1868, 
they can go back to the beginning of the Institution. If they can show iudivid- 
ual acts of bad treatment, we have a right to introduce evidence of particular and 
individual acts of kindness. If they can ofifer specific acts in Mary Fleming's 
case, they can* offer them in any other case ;. and we can offer evidence of kindness 
in particular cases. Such a course would lead to an investigation of the entire 
number of upwards of three thousand cases, which have been treated in the Asy- 
lum from the beginning. The trial would be interminal^le. Therefore I think 
the question is irrelevant, because it does not have any legal tendency to prove or 
disprove the issue joined in this indictment. 

The Court. — Allow me to ask when Miss Blenkinsop first became connected 
with this Institution ? 

Mr. GiTTiNGS. — In June, 1864. 

The Court.— Does this question go to anything before that time ? _ 

Mr. GiTTiNGS. — Yes. In 1858, Mary Fleming was out of the Hospital before 
Miss Blenkinsop came there. 

Mr. Ensor. — The question asked, if I mistake not, was as to the general treat- 
ment of Miss Fleming in the Hospital. I was not present at the trial of this 
case on Friday last, but I understood that your Honor admitted our right to go 
beyond the time specified in the statute. If we can show anything prior to that 
time, then we can show the treatment of this lady in^the Institution. I do not 
mean to say that any particular or specific . act was done by an attendant, but I* 
propose to show her general treatment — that day after day, month after month, 
and year after year, she was subject to improper treatment. So far* as this in- 
dictment is concerned, it is stated that the evidence of Mary Fleming cannot be 
introduced because it does not set forth that the Defendants conspired to cheat 
Mary Fleming, but the public at large. They would have your Honor believe 
that. We set out in the indictment that the persons named therein were illegally 
confined, &c. We give them notice that these parties did confine this lady there. 

Mr. GiTTiNGS. — That happened before the conspiracy. 

Mr. Ensor. — It cannot be denied that this indictment set forth that Mary 
Fleming was improperly detained in that Institution, and the treatment towards 
her was not in accordance with the treatment she should have received, and 
which- they reported to the world was the treatment that all the patients received. 
We expect to prove that Miss Fleming, was locked up in a prison, received no 
medical attendance, and was. punished vindictively for attempting to get out. If 
she was there confined for weeks and months, when she was entitled to be at large, 
and Dr. Stokes was there daily, and it was his duty to know the condition of tne 
patients, is it to be supposed that he did not know it ? If the case were being 
tried before a Jury, it would be for them to say whether Dr. Stokes knew of her 
general treatment. Your Honor sits here as a Jury, and this evidence is but a 
12 
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link in the chain to bring home these facts to the knowledge of Dr. Stokes. Cer- 
tainly she ought to be permitted to state the circumstances of her treatment. We 
do not suppose that all cases were so treated. Some persons honestly place their 
friends there, who are insane ; and after they recover they are taken away. But 
if we can show one case of a person being placed there, who is not insane, for 
some strong and sinister motive, and with the connivance or sanction of the Man* 
agers of the Institution, it is sufficient. If Mary Blenkinsop came there within 
the year and joined with the original conspirators, the indictment is sustained. 
We expect to show that Mary Blenkinsop, some four or five years ago, was con- 
nected with this Institution, having a partial control over it, and that she read and 
participated in these Reports. Let Mary Fleming tell what she knows ; if it is 
untrue, they can contradict it. Here, they say, is a crazy witness. Well, they 
seem to be very jealous of these crazy women. Our friends on the other side say 
they want an investigation. Let her testify then. But, no, this will compel them 
to go to Boston, Emmitsburg, and elsewhere to obtain witnesses to contradict her. 
Is such a fact as that to rule her out ? Let the witness testify and then rule her 
out, if you can. 

Mr. Radcliffe. — My opinion is, that this testimony is germain and cognate 
to the issue in this case. The point made, by friend, Mr. Gittings,*is certainly 
very ingenious, and one he has discussed witli very great credit to his intellect. 
But it smacks very strongly of technicality, and the common judgment would be 
that it is peculiarly technical. But I shall not attempt to claim any advantage 
upon that ground, but shall consider it a decision made by a lawyer, and a law- 
yer not to be trifled with. It makes no difference whether ^' Mount Hope " is in 
that Indictment or not : so with the terms " Doctor " and " spinster." They are 
simply descriptio personce. Neither of these Defendants can be convicted upon 
the evidence now sought to be introduced. The object is to show the existence 
of a conspiracy beyond the year. If we were to stop there these parties would be 
shielded. But we will bring these parties on under the lead of Dr. Stokes or Mary 
Blenkinsop, and march the conspiracy to within a year. To show that the state- 
ments in these Reports are false, we call this witness. Certainly, some overt act 
must be shown to convict the present Defendants as occurring within the year. 
Otherwise, it cannot hm-t these parties. 

The Court. — I understood Mr. Gittings' argument to be, that the notices in 
this indictment show that Miss Fleming was treated in that way during . the 
time when Miss Blenkinsop was connected with the Institution. 

Mr. Radcliffe. — It makes no difference, because we are not seeking to punish 
these parties now. Th^e is a plain and palpable inconsistency attempted to-be 
forced upon us by the gentlemen on the other side, in having us first introduce 
these Reports, and then refusing us to.be allowed to prove their untruthfulness. 

Mr. Schley. — The remark has sometimes been made by Counsel on the other 
Bide, apparently, in the way of taunt, why we do not permit the evidence to go 
in — why make these objections to the admissibility of the evidence — if it does no 
harm, there is no ground for objection. It wQl be sufficient answer for me to say 
that, it is no ground for the admission of the evidence that it can do no harm to 
the party against whom it is offered. It is only admissible evidence when it bears 
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upon the case. Suppose I should retort and say, if you can convict these parties by 
the evidence which you have to ofifer, why not offer thai evidence now ? If you 
have not some other object in view, than the mere question which is now upon 
trial, why not come out with your evidence at once ? The case is in your hands : 
you have the conduct of it. I propose to discuss as plainly and directly as I can 
the interesting question which your Honor is now called upon to decide. The 
first question is, What is the degree of certainty the law requires in exhibiting a 
charge against a party ? Starkie^ pp. 773-4. Criminal proceedings is direct upon 
this point : " The general rule has long been established that, no person can be 
ndicted for some specific act without that specific act has been charged in specific 
terms upon the face of the indictment." I read the language of Chief Justice 
DeGray, in the famous case of King vs, Howe, for the purpose of presenting to 
the mind of the Court the language of the book^. What we must look for in this 
indictment is a certain specific offense, which the party is called upon to answer. 
He cannot be called upon to answer for any other offense, except that which ia 
set forth in the indictment. In looking to see what the party is charged with in 
this indictment, we are not to limit our inquiries simply to the question, what is 
the nature of the crime charged against him, but what is the specific, definite 
crime, which is alleged against the party. Anything else is irrelevant ; anything 
else is improper. What is the crime ? Here is a defined purpose that they con- 
federated and combined to cheat and defraud the public, by inducing pecsons to 
place insane persons under the care of the Defendants. That is the chargs.. ITow 
what is the motive ? The pleader (Mr. Rogers) has brought in the motive. He 
has not only charged them with male animej but he has imputed to them a spe- 
cific and definite object ; that is, " by false and fraudulent pretences to induce 
persois to place insane persons under the charge of Dr. Stokes and Mary Blenk- 
insop." That* is the charge, and we cannot escape from it. It is a constituent 
part of that definite offense which is charged in the indictment, and it must be 
presented by the proof, and it cannot be disregarded. Therefore, we cannot be 
called upon now to answer for any offense which is not here charged. We are 
not now to be called upon to answer for a conspiracy which may have been by 
others who were in charge of Mount Hope Hospital. The charge is specific, that 
the object was to place them there under the charge of Dr, Stokes and Mary 
Blenkinsop, That is one part of the case. What does he say when he comes to 
the " false pretences ?" He says we have a right to show that the representations 
made in the Reports are false. And how does he attempt to prove it ? By 
showing that Sister Aloysia was present at the Institution when a person was 
harmfully treated 1 Is that part of the Reports ? There is not one word of these 
representations set forth in this indictment to be found in these Reports. Nothing 
of the kind. Dr. Stokes put forth to the world a creditable Report, written with 
a great deal of caution and circumspection, and comparing favorably, I venture 
to say, with the Reports of any insane asylum in the country. My learned brother 
(Mr. Rogers) turns to the indictment here, and says he has said so and so, 
" whereas in truth and in fact, the old, harsh, and exasperating treatment is prac- 
ticed." There is not due word of that in the Report. Am I to be told that a 
pleader can surmise that persons have said so and so, without proof that the party 
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has really said it. First show the statement made. Of what are we notified ? 
You say we made certain representations as to the character of the treatment of 
certain patients in this Hospital. Now, it is offered to show, that seven years 
before, certain acts were done by others — not by these Defendants. They say 
they have a right to go back, and show a conspirac}^ formed. Where the allega- 
tion is, that these parties formed a conspiracy to induce outside persons to place 
them under the charge of Dr. Stokes and Mary Blenkinsop, you cannot reject 
that by saying by that was meant the Mount Hope Hospital. It does not say, 
placing them under the charge of Mount Hope Hospital, but placing them under 
the charge of them, the said Dr. Stokes and Mary Blenkinsop. You cannot re- 
ject it. It is part of the description of the offense which enters into it. It is vital 
and essential. Tlie charge, as said, is definite and precise^ and the evidence must 
go to sustain that definite and precise charge. In cases of this description, it is 
always necessary to look to the indictment, to ascertain the nature, the character 
and quality of the charge ; and if it is described as being a definite, certain, and 
particular charge, it must be proved as laid. Otherwise, the evidence does not 
reach the case. You cannot accuse a man of one thing, and convict him of an- 
other. • The intention, on the part of these persons, ** to cheat and defraud certain 
liege inhabitants," &c., is qualified by the incidental averment in this indictment 
that such persons should place themselves under their charge. In the description 
given in the indictment, we have a definite charge, and to that definite charge 
all the evidence should be made to apply. You have charged these Defendants 
with a purpose, viz : " To induce persons, by reason of these Reports, to })lace 
their insane under the charge of these two individuals. How can the evidence of 
' this lady (Mary Fleming) apply to this charge ? She went there in 1858, and re- 
mained until sometime in May, 1864; and Mary Blenkinsop is not shown to be 
there before June, 1864. How can that establish this conspiracy 1 

They say that these patients were punished by Sister Aloysia and by some other 
Sisters. How does this bear upon the charge that Dr. Stokes and Mary Bl nkin- 
BOp conspired together to induce people to come there ? It is a case of assault 
and battery. Am I to be told, that fifty or a hundred persons are to bring here 
cases of assault and battery — that they were falsely, unjustly, and cruelly treated ? 
We have, then, the right to show that their treatment was not cruel and unjust. 
That we have treated a number of individual cases — and that they are cases which 
should be treated in that way. If we are to be called upon to answer for other 
peoples' acts, we should be notified. What are the acts charged against us ? Not 
the acts of Sister Aloyt^ia. , Not the acts of Sister Catherine. Not the acts of one 
who was in the kitclien. or one who was in the wash-house. But we are to an- 
swer for the acts of Dr. S okes and Mary Blenkinsop. We made a call in virtue 
of the Code. It was not answered. We made a call according to the settled 
practice in Maryhuni. It was not responded to. When the trial came on, we 
Were told that the charges were to be found in that indictment. Is not the lan- 
guage express, positive, and certain, that they, viz, " Dr. Stokes and Aiary Blenk- 
insop, treated her (M ry Fleming) vindictively," &c. Who did this ? Dr. 
Stokes and Mary Bleiikinsop. What did you mean, when you pointed us to the 
indictment as giving us information in regard to the charges? Did you mean 
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that you intended to go back five years before Mary Blenkinsop was in the In- 
stitution, and give evidence of alleged mal-practice committed hy others, if com- 
mitted at all ? If this doctrine bo true, because these ladies were Sisters of Charity, 
that Mary Blenkinsop, being a Sister of Charity, is to be responsible for their acts, 
then all the Sisters of Charity in the United States would be liable, because they 
all breatlie as one spirit — the spirit of charity, and they all have one Superior. 
There is no justice nor charity in such a proceeding ; and the law is both just and 
charitable. Without having the alleged conspiracy between these parties estab- 
lished at all, they seek to make the acts of other persons the basis of presumption, 
then upon this presumption adverse to the accused, you are to reflect back and 
connect them with acts of other parties. That will not do. It is building pre- 
sumption upon presum{>tion. It is not attempting to explain something unknown 
by something which is known. Establish the primary fact of connection between 
these two parties, then the act of one is the act of another — but not before. Show 
the plot between those former Sisters^and ourselves. But, dropping the conspir- 
acy, they now seek to show mal-practice and mal-treatment. Is that pursuing 
the conspiracy ? When the facts are insufficient to establish a conspiracy, the 
declarations of third parties cannot connect the Defendants with the offense 
charged) The proposition is to prove by this lady something done in Mount 
Hope Hospital in 1858 — acts done before Mary Blenkinsop was connected with 
the Institution. She had not charge of the Institution. She was not Superintendent 
.of the Institution. Another party was there. Another party had charge. Another 
party was Superintendent. The acts and declarations of no man ehall be alleged 
against another before you firgt lay a connection between the parties. It does not con- 
cern the Defendant, unless you connect the Defendant with that party and with that 
act done for the purpose. Then he is responsible ; but if it is an act done for 
some other purpose, then he is not connected with that act. You seek to make 
out a 'case against the party by presumption. The question before your Honor 
now to decide is this: Is it possible to affect parties by this sort of proof? H>ive 
you got proof? Bring it forward. Produce it. Do nut ask us to reverse all the 
rules of law. Do not ask us to ignore what wisdom, justice, and experience show 
us to be necessary for the protection of innocence, by opening this vicarious kind 
of evidence I Connect these parties by some kind of evidence, that your Honor 
may say to a Jury prima facte, that the party was connected with the charge in 
the indictmeiit. 

We ^re astonished tafind that although there maybe the same general phrase- 
ology in these Reports, that the learned Counsel who drew this indictment has 
made a case to suit himself; a case which is not certified by anything in these 
Reports. Upon this fictitious case before you, the prosecution ask us to " hoist 
our windows and throw open our doors," and if we don't do it they will find some 
way to make us open them. They say : "We will get at you in some way ; we 
have come here to make a case, and we will do it." I think the learned Counsel 
speak a great deal ad captandum, when they say — why do you not let this evi- 
dence prove it ? We answer, suppose Miss Fleming is put upon the stand ; 
suppose she be really insane, in point of fact; suppose in her delusions her mind 
has fastened upon certain notions which cannot beirradicated,and that she really 
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supposes and conscientiously states the effect of certain delusions 1 It is well 
known how often suffering humanity sees objects that do not exist ; have, conver- 
sations that were never spoken ; and imagines wrongs that never occurred. The 
effect of this would be to prejudice one of the most beautiful charities that ever 
existed, in the public estimation. Is the end of public justice to gratify a mere 
idle curiosity of this sort ? If we go through with the case, and the prosecution 
failed, we could not be permitted to come forward with our hundred witnesses and 
show that these charges are false. Already there has much gone to the world 
that might be injurious to the community. We would be very willing to go into 
this case from first to last, and examine in detail each particular allegation and 
statement, but we have other work to do. I'm not disposed to remain in the case 
_an hour longer. 

Mr. Radcliffe. — We have nothing further to say. 

The Court. — It is admitted on the part of the State as contended on the part 
of the defense, that it is necessary to make out the charge according to the in- 
dictment. It is necessary to make out the charge within the twelve months, and 
in making out that charge, it is necessary to make Dr. Stokes the physician, and 
Miss Blenkinsop the Manager, within that time, so that the indictment may be 
proved according to the terms of the indictment. It will be admitted, I suppose, 
that Dr. Stokes is not to be held responsible for anything contained in this indict- 
ment, so far as representations are made of the condition of the Hospital, that are 
not contained in these Reports. Whatever may be the language of the indict-, 
ment unless it is sustained by these Reports, Dr. Stokes cannot be held responsible. 
The object is simply to show the falsity of these Repprts, and not the statements 
made in the ijidictment. It has also been decided by the Court that special acts 
and declarations at the pres3ut stage of the proceedings, and with the present 
evidence of the conspiracy, cannot be given in evidence for the purpose of contra- 
dicting these Report8,<inless it is brought home to Dr. Stokes, so as to satiny the 
Court that he did knowingly declare what was not true when he issued these Re- 
ports. But the question before the Court now is in relation to the manner of 
proving that, by giving in evidence the general treatment of this lady. This is 
a very material question, and one which, as it is late in the day, and as I desire to 
examine it, I will reserve until to-morrow. The question I shall determine is, 
hosv far she can give evidence of her general treatment, not for the purpose of 
convicting these parties pf a conspiracy, but simply for the purpose of contradict- 
ing that by which the presumption of a conspiracy may arise. 



SEVENTH DAY. 

The Court. — I feel obliged again to notice my anonymous correspondent, by 
stating thai I received another communication from him or them, whoever it may 
be, acknowledging the receipt of- my remarks. I will not notice the matter any 
farther than to say, that this letter shall be filed with the other. It is hardly 
necessary for me to siy, that I know it comes from no one, directly or remotely, 
connected with either the State or the Defense. 
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To proceed with the case. I have given to the matter which is before me, the 
coDsideration which I thought its importance demanded. It is an important 
question in this case, and I shall proceed to give the grounds of iny decision as 
briefly as possible. It might, probably, be better /or me to read some few lines 
from Rjscoe's Criminal Evidence, p. 413, in relation to the proof of the existence 
of a conspiracy in general. The question before the Court is as to the propriety 
of giving in evidence the general treatment of Miss Fleming. As I said, at 
the opening of this case, on the first point which was before the Court, in cases of 
fraud, great latitude is given by the Court for the proof of it, and any evidence 
tending to prove the fraud, is to be submitted to the Jury, for the purpose of 
making out a case. But it must have a tendency to prove that fraud. It is not 
to be admitted because it may affect the party, but there must be some way t3 
the mind of the Court in which it can be brought to affeot the party. Now, what 
is the question in this case ? It is the existence of the conspiracy. For, if there 
is no conspiracy, this case cannot be sustained. Does the general treatment of 
Miss Fleming tend to prove a conspiracy |?er «6 ? It has not been contended 
upon the other side that it does. It would not be contended by the other side, 
that per se, it proves conspiracy, or tends to prove a conspiracy. It is contended 
that certain statements have been made, and certain statements have been re- 
ceived by the Court, but unless the Prosecution is authorized to prove the falsity 
of those Reports for the purpose of inferring a conspiracy, there would have been 
no necessity for the Court to have allowed those Raports to have been given in 
evidence, and the time might have been saved. That is true. But, though the 
parties may have a right to show the falsity of these statements, it must be doue 
by competent, legal testim )ny. How does this show these Reports to be untrue ? 
Suppose, for the aroum3nt, that Miss Fleming has been badly treated. Suppose 
she has bean kept there long after the time when she was sane. Does that prove 
a conspiracy ? D 3es that prove the falsity of those statements? It may, in some 
respects, prove the falsity of the statements, but does it show that Dr. Stokes 
knew them to be false ? If he did not know them to be false, he is not responsi- 
ble. A conspiracy cannot be formed by neglect It must be by some active par- 
ticipation in it. Does it show that this harsh and improper treatment has 
prevailed in the Institution ? Why, only to the extent of one. And, if the acts 
of each particular individual, as I have decided, cannot be given in evidence, 
how can the evidence of any particular individual be given in evidence ? How 
can that prove the falsity of the charge ? It is not pretended that those Reports 
say that the mild treatment and the moral treatment are always to be used* 
How can the Court and the Jury know that it was not necessary in this particu- 
lar case, that these things should not be used ? Suppose it to be so. In th^first 
place, there is no evidence before the Court that Dr. Stokes knew of it, or ap- 
proved of it ; or if he did know and approve, that it was not necessary. Is the 
Court to go into an inquiry of all these matters— each and every one that may 
arise — for the purpose of ascertaining these facts ? That, certainly, was not the 
understanding of the Court when these Reports were admitted in evidence. The 
Court supposed that the evidence to be produced would be general^ as these state- 
meats are ^e/ieroZ— that it was to show the general character of the Institutloa-— 
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and not that there were certain acts and doings there, of which Dr. Stokes may 
not have known, and for which he cannot be held responsible. But the allega- 
tion was that Dr. Stokes had made these statements falsely, knowing them to be 
false. If he had done so, and if that is the evidence produced before the Court, 
it will be evidence to go to establish, or to show the existence of a conspiracy. It 
seems to the Court, therefore, that all evidence to be introduced for the purpose 
of contradicting these Reports, must show that Dr. Stokes knew and approved of 
these things, or that he stated them falsely, knowing them to be false — either one 
or the other. It is not necessary, it seems to me, that the evidence should intro- 
duce Miss Blenkinsop and Dr. Stokes, both at the same time ; although before a 
conviction can be had, it is necessary to bring Miss Blenkinsop into the conspir- 
acy as charged. But that may be done, as well at a future time as at present. 
You m^y bring one into a conspiracy at a time, but a conviction cannot take 
place until you bring a sufficient number of parties into the conspiracy, it being 
necessary that there should be at least two in a conspiracy. The evidence, there- 
fore, in the opinion of the Court, is not proper in the present aspect of the case. 
Mr. Radcliffe. — We, of course, submit respectfully to your Honor's decision, 
because we know very well your position necessarily excludes all bias towards 
one side or the other. The efifect of the decision of the Court is apparent to 
everybody, and it places us in a situation making it necessary that we (the Coun- 
sel for the Prosecution) should have a short consultation together, in order to 
determine what course we are to pursue. If, therefore, the Court will indulge us, 
we will be able to indicate the course the State will take. 

The Counsel for the State, Messrs. Radcliffe, Rogers, and Ensor, then retired for 
consultation. After a half hour's a.bsence, they returned, when 

Mr. Ensor said : May it please the Court, after consulting with my associates 
in the prosecution of this case, we have concluded, that under the ruling of the 
Court, we cannot sustain the case. Our view of the law as to the mode of prov- 
ing this conspiracy was different from that of the Court. But we bow with great 
respect to your better judgment. All the testimony that we had proposed to of- 
fer in this case was of the same character as that proposed to be given by Mary 
Fleming. We were under th« impression that we could prove this conspiracy, 
after having introduced the Reports of Dr. Stokes, which have been admitted as 
evidence, by showing the general treatment of particular individuals in the In- 
stitution ; that this general treatment could be shown by specific acts, and that 
it would be for the Court to say, as the case was 'being tried before the Court, 
whether or not a sufficient number of specific acts had been proved, after they 
were all in, t) make up general treatment. But as we understand that we can- 
not gtve in evidence the particular acts towards any patient in the Institution, or ' 
towards any number of patients in that Institution ; and as we cannot give in 
eridence the general treatment of any particular individual in that Institution, 
we cannot sustain this indictment, and, therefore, beg leave to enter a plea of 
mdle prosequi in the case. 
Mr. Pbbstojt. — Oh, no ! We ask that these Defendants be declared.NOT guilty. 
Mr. EssoB.—The effect of the plea is the same. I am nofc*^ prepared to say 
that they are not guilty. 
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Mr. Radcliffe. — ^Your Honor well knows that the effect is the same. Under 
the plea of nolle prosequi, the parties could not be tried again. They could not 
be put again in jeopardy. But if it is more agreeable to my friends to have the 
plea of not guilty, I do not see why we should make any objection. So far As I 
am concerned, I am done with it. " Othello's occupation's gone." 

Mr. Rogers. — The plea of noUe prosequi is admissible in every stage of the 
case. It is so laid down in the books, as. far as I recollect. I could not consent 
to any other plea. * 

Mr, Ensor. — We do not intend to proceed further in this case, under the ruling 
of the Court. I am satisfied, for my part, that your Honor should direct any 
entry to be made that you may see fit. 

Mr. Schley. — In the conclusion of a case which has been so much litigated as 
this has been, it perhaps becomes the CJounsel for the Defense, to acknowledge 
the temperate., highly courteous and unexceptionable manner in which this case 
has been tried by your Honor. I also desire at the same time, to say, that what- 
ever little passes may have occurred at the bar between opposing Counsel, wilL, 
I hope, OQ the other side, be forgotten, as I know they will be with ourselves, 
and that we will part with mutual good feeling and good will. The case was 
one, in which I felt a great interest, and I have labored in it, from the commence- 
ment, under a good deal of restraint. But I have been anxious to say nothingj 
that would be out of place, not even by look, much less by word — nothing at 
which offense might be taken by any one. I cannot close without a few words to 
the nunxerous persons who have voluntarily come forward to testify in behalf of 
the accused, if the case had required it. I acknowledge this kindness with the 
deepest gratitude. It became them well, who had received benefits from the 
Institution, to come forward, Jiowever unpleasant to themselves, and testify that 
they were well and kindly treated. In parting from the case, I hope, and trust, 
and believe, that the Counsel on the other side, your Honor, and any persons of 
respectability and character, who would inform th^selves justly in relation to 
these Institutions, would concur in the conviction that they were well managed, 
kindly conducted, arid most salutary Institutions, which could not be dispensed 
with in a community like this. 
Mr. Preston. — We are entitled to the judgment of not guilty. 
Mr. Radcliffe. — I suppose it is not worth while to discuss that matter. It 
i^ undoubtedly the right of the Prosecution at any time to-enter the plea of nolle 
prosequi in the case. 

Mr. Schley. — As long as the case remiins upon the indictment alone, the 
party who prosecutes has the right to enter a nolle prosequi. But when the De- 
fendant has put in his plea, and issue has been joined upon that plea, unless there 
has been a withdrawal of the plea by the Defendant, the issue is made up, and that 
i-isue must be disposed of. The issue is upon the plea of guilty or not guilty ; 
and the judgment of the Court, if the party abandons the case, must be a judg- 
ment of not guilty upon the issue joined. It is the Court and not the party, who 
acts. Issue having been joined, not guilty is the only entry. 

Mr. Ensor. — Either plea would have the same effect. I am under the impres- 
sion, and have authorities to cite for it, that 1 have a right to enter the plea of 
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noUe prosequi. That should be satisfactory to our friends on the other .feide. I 
am satisfied that the Court shall direct the entry in such terms, and words, and 
technical phrases as it may think proper. 

Mr. Radcliffe. — It is immaterial to me. 

The Court.— If it is persisted in on the one side and resisted on the other, I will 
consider the matter. I am not prepared at this moment to say that they have a 
right to a verdict of not guilty. At the same time it may be so. I will either 
hear an argument, or examine Ae matter myself, and decide. 

Mr. Rogers. — I should be glad to have it left to your Honor's decision. 

Mr. Schley. — It may not be out of place to present our views oh the question. 
The statute of jeofails never applied to criminal cases. Where a party had made 
an error in pleading, he may, upon application to the Court, obtain leave to 
amend, and a juror is withdrawn. But it is only in virtue of the statute of jeofails 
that a Jury having been once charged with the decision of a matter, and an issue 
joined, that a Jury can be discharged without a verdict. In civil cases you with- 
draw a juror, and it is only because you are permitted to withdraw a juror that 
the Jury is discharged from rendering a verdict on the issue joined. But where a 
party is put on trial in a criminal case, he is committed to the Jury, and is to be 
delivered according to law. If the Prosecution is abandoned, he is entitled to a 
verdict of a Jury, and the judgment of the Court upon it. It is only upon the 
arising of a supervenient cause, as where a juror has died or become insane pend- 
ing the trial, that a Jury may be discharged. A case recently of very frequent 
occurrence is where a Jury cannot reach an unanimous decision upon any question. 
The Court will then discharge that Jury, and the party is not affected by it. 
You are now sitting to try this case upon the law and the evidence. If they are 
allowed to enter the plea of noUe prosequi, they may bring the case again ; but 
if you enter the plea of not guilty, it is ended at once and forever.. A party 
cannot be put upon trial twice for the same offense. The Defendants here have 
been once imperiled before you upon an indictment which was ruled to be good, 
but the party has failed by proof to make out the case. What becomes the Court 
then to do ? To say that the Defendants are not guilty of the charge. 

Mr. Preston. — I would respectfully add to what my learned brother has so forci- 
bly presented to your Honor, that there can be scarcely a doubt entertained as to 
the right of the party to have a verdict of not guilty. A case, in point, occurs to 
my mind at this time, of a party being indicted for a murder, supposed to hav0 
taken place during the great procession of 1840 ; where one of the parties in that 
procession fell down dead in Baltimore street. The State, in that case, indicted a 
party for the murder of the deceased, but discovered, in the progress of that inves- 
tigation, that there was no proof against the accused. Issue had been joined and 
it was suggested to enter rwUe prosequi. As Counsel for the prisoner, I objected, 
when the Attorney General (Mr. Geo. R. Richardson) consulted with the Court, 
and came to the conclusion that the prisoner was entitled to a verdict of "not 
guilty," and the entry was accordingly made. Is it conceivable that after the issue 
has been joined, and the parties have been put upon their trial, and stand before 
your Honor as before a Jury — that it can be doubted that they are entitled to a 
verdict of not guilty, unless the State is able to maintain its case ? Why send 
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these parties from this Court House in a worse condition, as to their reputation, 
than when they entered it ? Why apparently ignore the presumption of law 
as to their innocence ? Why cloud in any degree their fair name, or place them 
in a worse position than the indictment found them ? They come into this Court 
with the presumptiob of the law in their favor — they are presumed to be inno- 
cent, unless proved tp be guilty ; the issue is *joined, and if the Jury had been 
sworn, by the very form of the Juror's oath, they are bound to deliver the party 
either as guilty, or not guilty, I deny the power of the State's Attorney to enter 
a noUe prosequi, 

Mr. Ensob. — We have the right to make the plea, and this plea cannot be taken 
advantage of in the future. It operates, under the circumstances, as an acquittal. 

Mr. Preston. — I have always known it to be the right of the prisoner to have 
a verdict of not guilty where, after issue joined, the State has failed to maintain 
its case. Could this record of nolle prosequi be pleaded ill bar as a plea of auter'^ 
fcfits acquit ? I hold it could not. Its practical effect is one thing. The legal 
value is another, and collectable from the record itself. I have the right to ask 
that the entry be not guilty. It is in accordance with the practice that we have 
always followed. 

Mr. Ensor. — I propose to enter the plea of ndUe prosequi, if it meets with the 
sanction of the Court. 

Mr. Rogers. — It seems that, under the peculiar circumstances of this case — we, 
coming into Court, and offering to prove an atrocious conspiracy, by an immense 
number of witnesses, and are merely ruled out upon technicalities, to which, of 
course, we submit — that we have a right to this plea. The books say the State's 
Attorney may enter the plea of noUe prosequi. We do not confess to the non- 
guiltiness of the party. We hold ourselves ready to prove their guilt. But we 
are met by th§ technical difficulties set up by themselves, and under such circum- 
stances, we must abandon the prosecution. 

Mr. Kadcliffe. — I came into this case without any sort of feeling. I am very 
happy to know that your Honor has heard this case free from favor and bias, and 
that you have come to the conclusion already announced, to which I respectfully 
submit Now, sir, there has been some excitement and talk about this case. It 
becomes us here, as Counsel, not only in justice to ourselves, but in respect to the 
Court, and in respect to the majesty of the law, to do nothing, under the present 
state of the case, that would revive that excitement, or increase it, if it still exists. 
The public mind will be satisfied by the sanctity and authority of a judicial an- 
nouncement. No expression should fall from the lips of Counsel to show disap- 
probation of the decision of the Court, or with regard to the turn this case has 
taken. As a lawyer, I feel bound to respect the decision of the Court. With re- 
gard to the present question j I deem it perfectly immaterial ^ whether it is not 
guilty or nolle prosequi. The parties could say, under the Constitution, that they 
were put once in jeopardy. The effect is the same. 

Mr. Preston. — I deem it proper to refer, for a moment, to some remarks that 
have fallen from the Counsel on the other side. 

Mr. Ensor. — I would prefer that the discussion be confined to the question be- 
fore the Court. If any remarks are made going to the merits of this case in any 
way, we shall feel ourselves under obligation to meet it in the same spirit. 
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The Court. — It is certainly not in order to alludo to the merits of the case in 
any respect. Let us try to keep to the point. I would suggest to the Counsel on 
both sides that they confine their remarks entirely to the question, whether there 
shall be an entry of acquital or nolle prosequi, 

Mr. Preston. — I was about to make a response to what the Court had thought 
proper to listen to as falling from the lips of my distinguished brother on the other 
side, Mr. Radcliffe. He expressed to your Honor the great satisfaction that it af- 
forded him to know that h'e had come into this case free from any feeling what- 
ever, except that which ought to characterize a lawyer in the discharge of his duty, 
I have no doubt that he did, and I fully concur in the sentiment to which he has 
given expression. Speaking for myself, and conscientiously believing that I speak 
for my brothers in behalf of the defense, I can say we have had no feeling except 
thai; which ought to influence and characterize lawyers in the defense of persons 
unjustly accused. I have no personal feeling in the matter whatever. I had not 
from the commencement. I have tried this case as I would any other case. If, 
at any time, I gave expression to any sentiment as connected with the case itself, 
and growing out of the construction properly to be given to the indictment, it was 
not an expression of personal feeling, but an expression of sentiments entertained 
by me in relation to matter growing out of the cause itself, and the trial of it. I 
have no feeling txcept what grows out of the manner in which this indictment is 
framed, and the means by which it was sought to be established. 

Mr. Ensor. — Does my friend, Mr. Preston, intend to intimate that any Improper 
means have been used in the framing of this indictment, or in the getting up of 
this prosecution ? 

The Court. — Any allusion to the mode in which this case has been conducted 
is out of order, and I suggest to Mr. Preston to forbear to make any remarks 
about the manner in which it has been conducted. 

Mr. Preston. — It is proper that I should say to your Honor that I have no sat- 
isfactory knowledge as to the manner in which this indictment was gotten up. I 
shall endeavor strictly to comply with your Honor's suggestion and confine my re- 
marks to the point before the Court. To this end, I respectfully invite the Court's 
attention to the power of the State's Attorney, in Maryland, in regard to the en- 
try of noVe prosequi. It is clearly defined in 21st Section of the 2nd Article of 
the Constitution. The forbearing to prosecute is not a declaration of not guilty. 
It was upon the ground of either guilty or not guilty that the issue was joined ; 
therefore, the Court or Jury is bound to deliver the party either as guilty or not 
guilty. I have known it over and over again, where the State was unable to pro- 
ceed with the prosecution, to enter a ** plea of not guilty confessed." If any other 
practice exists in the State, I have never heard of it. 

Mr. Ensor — \Ye do not contend that it should have any other eflxict than the 
plea of not guilty. 

Mr. Preston. — Then I would respectfully ask the State's Attorney to enternot 
guilty as a matter of justice. 

The C.>URT. — The appeal is now made to the State's Attorney to enter the plea 
of not guilty ; do you object to that being done ? Can you not agree up-.n the 
entry in this case, so that there will be no question between the Counsel ? 
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Mr. Ensor. — I propose to make the entry of nolle prosequi in this case. I can- 
not conceive how this can be objected to by the other side. I am willing, to dg 
anything that may seem to be fair, right, and proper, but I do not see that we can 
accede to the appeal of Mr. Preston. Under the law, I think I haVe a right to 
make this plea. I prefer to make it simply because I do not feel like sajiug that 
these parties are not guilty. Therefore, I cannot see the fonce and justice of the 
Btrori^ appeal which my friend (Mr. Preston) makes to me. The plea which I 
propose to make operates as an acquittal. If we should attempt to indict these 
Defendants again, the plea of limitations would also apply as it seems to have ap- 
plied in this case. Under no circumstances do I think that their case would be 
prejudiced by this view of it. 

Mr. Rogers. — I take precisely the same position as Mr. Ensor. We claim that 
the State has the right to put in the plea of nolle prosequi. Why should we be 
asked to sacrifice any right of the State against these pariies ? Why do they want 
the plea of not guilty ? Because it sacrifices the right of the State to another 
prosecution. I have no feeling in this prosecution, but as an officer of the State, 
I feel bound to do my duty. 

Mr. Preston. — The Counsel who last addressed your Honor thought proper 
to intimate why he is so anxious to see this plea of nolle prosequi entered — that it 
reserves to him the right to begin anew this prosecution. Now that is the very 
reason why we insist upon our right to the verdict of not guilty — to prevent any 
other sucl;i ^prosecution. Let us see what is the power of the State's Attorney — let 
us see whether the State's Attorney has, in fact, the right, under any-circum stances, 
to enter a nolle prosequi. He may stei a case, I grant you. He may do it, as has 
been long the practice, through the,instrnmentality of any entry equivalent to a 
ndle prosequi. We are now under a Constitution .which defines precisely the 
powers of the State's Attorney. My brother (Mr. George M. Grill,) who is acci- 
dentally at the table, recalls a case which occurred before Chief Justice Taney, 
where application was made by t'le Government officer to enter a noUe prosequi. 
The distinguished Chief Justice deciled that if the entry had been made before 
the jtn*y was sworn, it could be done, but if the jury had beeu sworn, it was not 
in the power of the prosecuting Attorney to enter a nolle prosequi. 

As has beeu justly remarked, this is an interesting point of practice. The Ap- 
pellate Court of this State has not decided this point, and, therefore, I will re- 
spectfully ask our brother Gill, -as amicus curix, to state to your Honor, his 
knowledge of the Maryland Practice. I make this request on the authority of 
Ristean & Armstrong, decided by our Court of Appeals. * 

[Mr. Gill then rose and stated to the Court that he had always understood that, 
after the jury was sworn in a criminal case, the case must proceed to a verdict of 
acquittal or conviction, unless from some unforeseen or unavoidable difficulty, no 
such verdict could be rendered, as would be the case where a juror became ill or 
mentally unfit to decide, or where the party accused became incapable of conduct- 
ing his defeuvse. He also stated that, on one occasion, he had heard Chief Justice 
Taney, the ablest criminal lawyer of his time, express the opinion that the Prose- 
cutor might quash an indictment or enter a nolle prosequi before the jury was 
sworn, yet that he had no such power after swearing the jury. That it seemed to 
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be contrary to every principle of liberty and right, to deny to a party whose trial 
has been commenced, and who either from full proof in his favor, or defect of 
proof on the part of the prosecution, is entitled to an honorable acquittal, the full 
benefit and advantage thereof.] 

Mr. Preston continued — In the Seventh Section of the Fifth Article of the Con- 
stitution, there is no Feference made to the power of the State's Attorney to grant 
a nolle prosequi. That power, under the present Constitution, is confined td the 
Governor of the State. 

We have come here and pleaded *^ not guilty.'' It is for the State to show the 
contrary. Not by surmises as to our guilt, or conjectures of what might be proved. 
But the point before your Honor is, whether, having joined issue in this case, we 
have been convicted or not. If we have not been convicted, then certainly we are 
entitled to a verdict of acquittal, and we ask that it be entered upon the record ia 
the usual form of " not guilty." I am not willing that, through a proceeding 
of the kind, clouds of obloquy shall be made to hang over these ladies and Dr. 
Stokes. We come here, and are able to show that there is no guilt ; upon this 
we joined issue, and had to stand or fall by the result. If the State is able to 
prove that we are guilty, let them go on and do it. It is not in their power. 
Then why are we not entitled to have it plainly said that we are not guilty ? Ia 
it any answer to say that, under the ruling of the Court ordi/f you are not guilty ? 
In the name of everything reasonable, let me ask your Honor, is there any means 
of declaring a person guilty or not guilty, ejccept under the ruling of a Court ? In 
what manner is the guilt or innocence of an accused person to be ascertained, ex- 
cept under the ruling of the Court f I am contending here for the right and law 
of the matter. I do conscientiously believe tbat my friend, the State's Attorney, 
is laboring under a mistake when he contends that we are not entitled to have 
what we consider to be the. proper entry made. The learned gentleman, (Mr. 
•. Radclifife,) his colleague, said it was scarcely worth contending about — that it 
might as wejl be entered one way as the other, and therefore he agreed to the entry 
of not guilty. Is it at all unreasonable that we should ask what one of the learned 
Counsel admits to be right ? Unless something imperatively demanded it at the 
hands of your Honor, you would not consent that these parties should go out of 
this Court House with even an apparent shade resting upon them. Your Honor 
exercises your power according to law, and according to law you pronounce the 
traversers innocent. Shall you, then, at the instance of the other side, render jus- 
tice with a stinted hand ? I hope your Honor will not think that we have pressed 
this point unnecessarily. I conscientiously beUeve that I am doing what is right. 

Mr. Rogers. — Both Mr. Ensor and myself fully agree that the plea of nolle 
prosequi acts as an acquittal. The State is, by law, entitled to enter the plea, if 
it makes no difference to the parties. 

Mr. GiTTiNGS. — I was Prosecutor here for eight years, and one of the first 
questions examined into was the one we are now discussing. It was conceded 
that noUe prosequi was never to be adopted by the State's Attorney. The noiUe 
prosequi is invested in the Governor by the Constitution of the State. I do not 
know a case where noUe prosequi has been entered by the State's Attorney. I 
a«-k my friends on the other side to point out a single instance in Marylanil whert 
thc.L ti.iry has been made by the State's Attorney. The Stati's Attor. eymay 
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enter a stel, before the Jury has been sworn, but not afterwards. I assert, and 
defy contradiction, that there never was a case where, because the State failed for 
want of proof, that for that reason, the Court ordered the Jury to be discharged. 
The noUe prosequi is a power belonging to the Governor, and exercised in Mary- 
land only by the Grovernor. My friend, Mr. G-rason, who is here, was for several 
years the Prosecuting Attorney for Queen Anne's County. I ask him to state to 
your Honor, if he ever knew a noUe prosequi to be entered after issue joined and 
Jury sworn. 

[Mr. Richard Grason stated to the Court, that during the time he was in office, 
he never exercised that power ; never knew it to be exercised, and fully concurred 
with Mr. Gittings, that it was not the Maryland practice.] 

Mr. Gittings. — When a Jury is sworn, it is the right of the party to have 
that Jury find him guilty or not guilty. You cannot discharge a Jury for want 
of evidence. The issue is joined upon the plea of not guilty, and the Jury must 
decide affirmatively or negatively. Your Honor sits as Judge and Jury, and 
have to find guilty or not guilty Mr. Rogers says he believes it to have the same 
effect. I do not concur in that opinion. 

Mr. Schley. — ^I call attention to a provision of the Code, 42 Art., 11 Sec, as 
throwing a great deal of light upon the powers of the State's Attorney ; " If the 
Governor, upon representation made to him, thought proper to enter a nolle pro- 
sequi, he could not do it without making it a condition that the party accused, 
the party applying for the nolle prosequi, shall pay the costs." Has the State's 
Attorney greater power than the Governor ? 

Mr. Gittings. — According to Sec. 21, Art. 2 of the Code, the .Governor could 
not or ler a noUe prosequi without giving notice through the newspaper. It is an 
act of grace. I ask, then, to name a case in any Court of Maryland, where the 
entry of nolle prosequi was entered .by the State's Attorney. The State and the 
prisoner stand before your Honor at least with equal rights. Yuu cannot experi- 
ment. We have come into Court to answer a charge which they have failed to 
sustain. They have been beaten in this form ; still they say, " we will come at 
you again." They might do so, if the entry they demand be allowed. They tell 
us that they desire this case to be at end. They do not dare to say that they 
intend to bring it again. Why, then, this contention ? What is the effect of a 
plea of not guilty ? Simply, that the State has made a charge, and has failed to 
establish it by sufficient proof. By the undeniable Maryland practice, and 
upon the principle of justice and equality, I contend that the plea of not guilty 
is the only one that can be entered. We tell them, if you have any more evi- 
dence,- offer it; but we say, give us the right to a trial. The criminal has rights 
as well as the State. He has the right to have a trial, and if he is innocent, he 
has a right to a verdict of not guilty. The State has no right to cause suspicion 
or prejudice to follow him like a ghost. If the State cannot prove him guilty, it 
is his right to have a verdict upon the issue — according to the law of the land— 
the entry upon the record of not guilty. 

Mr. Ensor. — We have no disposition *• to come at them again," as our friend 
(Mr. Gittings) said. I only desire a decision according to the law of the land. 
Our fncnds refer cs t» the C^nf»tit»ition — that under the Constitution of Maryland, 
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the State's Attorney has no power to enter the plea of a nolle prosequi. The Con- 
sti.tiition does not specifically state what he can do. There, is nothing in the Con- 
stitution about the power of the State's Attorney to enter the plea of siet upon a 
case. The powers of the State's Attorney are different from those of the Governor. 
All the powers of the State's Attorney must be exercised 6e/bre judgment — after 
judgment he has no power. It is after the verdict that the Constitution gives to 
the Governor the power of letting the prisoner go at large. Therefore, tlicre is a 
distinction between the powers of the Governor and the powers of the State's At- 
torney.^ After verdict, the powers of the State's Attorney cease and the powers 
of the Governor commence. Upon this particular question, I call your Honor's at- 
tention again to Section 614 of Wharton's American Criminal Law, to show when 
the plea of nolle prosequi may be entered. I challenge them to contradict the 
authority laid down by Wharton. It is in the discretion of the Court as to whether • 
the entry can be made or not. Why not make it ? I am not prepared to say that 
they are not guilty. The law makes them not guilty. Of course, it is for the law to 
say that they are not guilty ; not for me to say that they are not guilty. I de- 
cline to make the plea of not guilty, and again propose making the plea of noUe 
prosequi. If it amounts to the same thing in law, I cannot see why our friends on 
the other side can object. 

The Court. — The question raised is very important as to the power of the 
State's Attorney to make the entry, or whetber the Defemlants have a right to the 
verdict of not guilty. Tlie case is ended now. But I prefer to withhold the en- 
try until I have examined the authorities on the subject. I desire to say, in con- 
clusion, that I fully appreciate the kindness and courtfesy of the members of the 
bar, while engaged in the trial of this somewhat exciting case ; the respect which 
they have piid to Ihe Court during the. whole case, justly commands my esteem. 
If any objections were made to arguments of the gentlemen upon either sVie, it 
was not with any intention to -interrupt, or from any indisposition to listen, but 
simply that justice might be done to both sides. I would like to say to the junior 
Counsel engaged for the defense (Mr. Gittings) that, though the Court may 
have seemed to have interrupted him more thau was necessary, it arose from the 
quickness of perception and forethought which he has, and which often caused 
him to leap over the question immediately before the Court, to some other impor- 
tant question just beyond, but properly in the future. Therefore, the Court in- 
terrupted him — not that the Court had any disposition not to listen, for I always 
listen to his remarks with pleasure. 

In this case I have discharged my duty to the best of my judgment. I have 
not ruled anything in the case upon what I considered technicalities. I think I 
have decided the true principles as laid down in the books, and sustained by com- 
mon law and common sense. If I have erred, it has been an error of the head, 
and not of the heart. I shall direct the entry to be made^as soon as I can satisfy 
myself in relation to the practice. I now file, in this case, with the Clerk, the let- 
ters which I received, with instructions to him that th?y shall not be taken out 
of the office, but to be placed in the indictment, there-to remain. 

The Court finally ordered that the verdict of NOT GUILTY should be entered 
upon the record. 



CONCLUSION. 



Having presented to the public a full Report of this famous case, 
valuable as an able exposition of the law of conspiracy, and interesting 
in its narrative detail, we think it not out of place to add the comment 
of the leading newspapers of Baltimore, on the trial and the subject 
of it. 

From the Suns editorial, of the 16th ult., we extract the following: 

THE MOUNT HOPE CASE. 

** This most extraordinary prosecution was abruptly terminated on 
Wednesday, by an abandonment of the case on the part of the State. 
No one, familiar with the people and City of Baltimore, could, for a 
moment, have anticipated any other result. But with those living at a 
distance, it was calculated to bring reproach upon our community, to 
have it suggested that an Institution — professedly humane and chari- 
table — should have been tolerated, which was but a hollow cheat and 
fraud, the creation of depraved and sordid persons, male and female, 
who for a long course of years, under the garb of religion and humanity, 
were practicing the grossest frauds and impositions upon the public, and 
the direst cruelties upon the unhappy victims whom deluded friends 
might place within their power. Upon its outer surface, the indictment 
was an imposing array of involved epithets ; but stripped of the appa- 
rent solemnity which shrouded its meaning, and disguised the malice 
in which it originated, it amounted to an impeachment of the respected 
Physician and the female Superintendent of the Institution, for having, 
in the various Reports of its progress, used the ordinary language of 
commendation, which the Managers of all Institutions use to recommend 
them to the favorable notice of the public. In looking over the annual 
Reports of Dr. Stokes for several years, one finds in them no more than 
the usual expositions of the practice and general outline of treatment of 
insane patients, such as probably the Superintendent of every like In- 
stitution annually promulgates. How it came to pass that these should 
have been made the occasion of a grave charge of conspiracy to defraud 
the public, we find it difficult to imagine ; and still more difficult is it 
to understand what facts could have be.en suggested to the Grand Jury 
13 
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of the vicinage, to induce them to lend their countenance to the indict- 
ment which they found. It is one of the highest duties of a Grand 
Jury to leave no one unpresented for fear, favor, or affection, and it is still 
more their duty to present no one for envy, malice, hatred or ill-will. 
No character, however high — no calling, however sacred — no influence, 
however extensive, should have power to turn aside the course of jus- 
tice, or to prevent the punishment of guilt or the exposure of crime, 
whenever and by whomsoever committed ; but character and fair fame, 
the reputation for good deeds, the life-long services of persons whose 
mission is charity, whose- labors are the labors of love, whose voluntary 
poverty is seen and known of all men, whose praises are in the mouths 
of all, whose ministrations are never wanting to the dying soldier on 
the battle field, to the wounded in the hospital, to the deserted victim 
of contagious disease and loathsome pestilence, ought to have saved the 
Sisters of Charity from the vulgar slang * that they were wholly untrust- 
worthy and unfit to exercise supervision and discretion .over an Insane 
Asylum, because they were of the female sex, members of a religious 
order governed by a foreign priest, destitute of property, and as far as 
in them lay civilly dead.' " 



The Gi-ZETTE of the same date reviews the matter more at length — 
" The Mount Hope Conspiracy trial came to an abrupt termination 
on Wednesday, at Towsontown, the prosecuting Counsel confessing 
themselves- unable to sustain the indictment under the ruling of the 
Court upon the evidence offered. With the reserve which we have al- 
ways recognized as becoming, .on the part of public journalists, during 
the actual pendency of exciting judicial proceedings, we have abstained, 
until this moment, from the expression of any opinion in regard to the 
atrocious outrage by which partisan and sectarian malignity have en- 
deavored to do their work in this prosecution. We believe that we but 
express the feeling of every right-minded and right-hearted man and 
woman in the community, when we now speak of the whole transaction, 
from beginning to end, as utter shame and disgrace. The physician of 
the Mount Hope Institution, Dr. William H. Stokes, whom it has been • 
sought to brand as an infamous liar and conspirator, is a gentleman of the 
highest personal and professional character — ^proverbially honorable, 
charitable and humane — ^whose whole laborious and blameless life has 
been dedicated to the pursuit of science, and especially to that most noble 
and engrossing department of his profession, the treatment of diseases of 
of the mind. He is a member of the Protestant Episcopal Church, and the 
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parties with whom lie was charged to have conspired are Eoman Cathor 
lies, governed, according to the sectarian taunt of the indictment, by " a 
foreign priest." They belong to a religions society, which is known and 
loved the wide world over, as the embodiment of all that human self- 
sacrifice can attain, in unobtrusive self-devotion to human suffering and 
sorrow. No pestilence that walks in darkness can hide its victims from 
the tender ministration of the Sisters of Charity, and no destruction 
that wastes at noonday can affright their patient and loving kindness. 
There was scarcely one great battle-field of the late war where they did. 
not staunch the blood of the wounded, and close the eyes of the dying, 
in both hosts. And yet, save in their works of good, these humble and 
devoted women shrink- from the public gaze. They ask neither the 
notice nor the rewards of this world. The very names by which society 
knew them are lost when they take up their office, and they live and 
die, without a single link to bind them to greed, or vanity, or human' 
applause. These, we repeat, are the people with whom a man like Dr. 
Stokes was accused of a criminal and sordid conspiracy, to cheat, de- 
fraud and maltreat the helpless and insane. Sister Euphemia (Miss 
Blenksop), his alleged co-conspirator, was the Sister in charge of the 
Mount Hope Institution from June, 1864. 

" And what was the character of the accusation ? We shall give its 
substance in a few words, in order that our readers may see htw scan, 
dalous it was, and how and why it reduced itself, at once, to an absurdi- 
ty, and failed. 

" The indictment averred that Dr. Stokes and Sister Euphemia had 
conspired, by false pretences and representations, to entice people 
having the care of insane persons to place them at Mount Hope, in 
charge of the said conspirators, in order to cheat and defraud them of 
what money they might pay for board. The false pretences were alleged 
to have been on the part of Dr. Stokes, in publishing writings (mean- 
ing his Reports as Physician to the Institution) which he knew to be 
false, and which were calculated to mislead, by making the public be- 
lieve Mount Hope to be a well conducted Institution, whereas, in fact, 
it was not, but was abused to confine people improperly, and to wrong 
and maltreat them, &c., &c. To this indictment the Defendants de- 
murred, for reasons which, we learn, are regarded by experienced crim- 
inal pleaders, as obvious, but the demurrer was overruled by Mr. Stock- 
bridge, while temporarily occupying Judge Emory's place on the 
bench. At the recent trial, before th^ latter Judge, the State first of- 
fered in evidence Dr. Stokes* whole Reports for twenty years. The 
chief objection to their admissibility by the Counsel of the defense — 
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which has been much misunderstood and misrepresented — was simply 
this, that they covered a space of eighteen years before the date of Sis- 
ter Euphemia's connection with the Institution and beyond the scope 
of the period covered by the indictment, which period, alone, was before 
the Court for scrutiny. It was contended, and upon grounds of the 
most manifest propriety and justice, that, if twenty years of Reports 
could be given in evidence, as false and fraudulent representations, all 
the insane gossip of twenty years might, on the same principle, be 
trumped up to show the falsehood and fraud alleged, and that while the 
Defendants had been summoned into Court, by the indictment, to meet 
charges which they were fully prepared to repel, they might be required, 
under such a ruling, to meet twenty fresh charges, of which they had 
no previous notice, and upon which they had, of course, summoned no 
witnesses, and might, from the lapse of time, be now unable to find any. 
There was no plea of limitations, directly or indirectly, as has been ab- 
surdly intimated in some quarters, and the only allusion to limitations 
was by way of illustration, to show the oppressiveness and illegality of 
allowing the accused to be surprised, at the trial-table, by charges cov- 
ering nearly a quarter of a century, when the laws of the State did not 
allow an indictment for conspiracy to go further back than a single 
year. 

*' Judgd Emory, however, allowed the Reports to be given in evidence 
— ^not to all intents, as offered, but with certain qualifications, restricting 
their effect. That he erred in so doing, we think, notwithstanding those 
restrictions, for, independently of the objection just stated, it cannot be 
that a conspiracy could be lawfully established between Dr. Stokes 
and Mary Blenkinsop, by the evidence of Reports with which it was 
not pretended she had anything to do, and which were published many 
years before she was in charge of the Institution, and before there was 
any possibility, therefore, of her conspiring as charged. We say this 
with entire respect for Judge Emory, who is conceded, on all hands, 
to have tried the case with intelligence, and perfect judicial impar- 
tiality. 

** The Reports of Dr. Stokes were then given in evidence, subject to 
the conditions imposed, and the next question arose as to the character 
of proof by which their integrity might be assailed. Upon this point, 
the ruling of the Court was one, about the correctness of which a legiti- 
mate difference of opinion can hardly be conceived. Judge Emory told 
the prosecution, as he had previously intimated, that if they desired to 
establish the guilt of the parties and the falsehood of the Reports, by 
proof of specific acts of misconduct, they must, of course, prove those 
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acts to have been committed with the participation, or, at least, the 
knowledge of the accused. This announcement took the Counsel for 
the prosecution strangely aback, and they asked leave to retire and con- 
sult. On their return, they confessed to the Court, that under its de- 
cision they were unable to sustain the indictment. In other words, 
they substantially admitted, in open Court, that they could not convict 
the parties thus wantonly assailed, without being allowed to attempt to 
prove facts, in their condemnation, in which they had no part, and of 
which they had never even had knowledge. After such a confession, 
the public cannot have been surprised that the prosecution should have 
desired to enter a nolle prosequi, instead of allowing a judgment or ver- 
dict by the Court of * not guilty.' The one would have been a frank 
confession of the undoubted right of the parties to a judicial declaration 
of their innocence. The other was an implied and continuing false as- 
sertion of guilt, on the record, which was in keeping with the spirit of 
the orignal accusation. 

" Of the nature and value of the testimony by which it was intended 
to attempt to prove even the inadmissible circumstances which the 
Court excluded, the public may judge from the fact that the principal 
witness, upon whose evidence the case broke down, was an unfortunate 
lady, who had been a lunatic for many years — pronounced such by a 
regular Inquisition of Lunacy in New York, in 1863, long aftqr she had 
been sent, at her own desire, to Mount Hope, where she was retained, 
at the instance of her brother and family, her brother being her com- 
mittee. A still more painful illustration of the character of the case 
and the spirit in which it was conceived, as well as of the sort of evi- 
dence by which it was sought to be established, was furnished by the 
fatt, that three wretched lunatics were brought from Mount Hope Re- 
treat, by the Sheriff, under a summons to testify, and were actually 
driven in a carriage from that place to Baltimore, and thence to Tow- 
sontown, a distance of some fourteen miles. On their arrival at Tow- 
sontown, their condition was found to be such, that it was necessary to 
remand them, without examination, over the same long and dreary 
road. 

*'We have placed the matter of this prosecution before our readers, 
thus at length, even in the crowded state of our columns, because it 
deeply interests a large portion of our best citizens, and because we be- 
lieve it our duty to hold up to public reprobation all such attempts to 
prostitute the tribunals of justice to the purposes of religious or politi- 
cal animosity. That there would have been no such effort to injure the 
Mount Hope Asylum, or persecute those who conduct it, if it had been 
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other than a Eoman CathoKc Institution, every one in this community 
is fully aware. The moral impossibility that the charges could be true, 
is equally well understood here, and we shall be glad if we have con- - 
tributed to the dissemination of that knowledge elsewhere. There are 
circumstances connected with the origin of the prosecution to which, 
perhaps, we may hereafter call the attention of the community." 



The Evening Transcript, alluding to the origin of the prosecution, 
and the manner in which it was attempted to be carried out, has the 
following : 

HOW THE MOUNT HOPE PROSECUTION ORIGINATED — BY WHOM AND 
UNDER WHOSE AUSPICES IT WAS CARRIED OUT. 

"Miss Mary Fleming, whose name has unfortunately become so 
notorious in connection with this case, was removed to the Mount 
Hope Asylum from the Institution at Flushing, at her own request, in 
December, 1858. She remained an inmate of Mount Hope aud the 
Retreat, five miles from town, until May, 1864, when she was removed 
by her brother and sister. Miss Fleming had been put under a com- 
mittee in the City of New York, after legal investigation de lunatico 
inquirendOf issued out of the Superior Court of New York, but she be- 
came dissatisfied with her situation, and, managing to get a letter sent 
to New York, engaged the services of a lawyer, who, for the promised 
fee of $1,000, came on to Baltimore with letters of introduction to 
prominent gentlemen here ; one was to William Schley, Esq., whose 
services Mr. Torrance, the New York lawyer, tried to engage. 

" Mr. Schley, understanding from Mr. Torrance's statement that Miss 
Fleming was placed under control by a competent legal tribunal, 
refused to enter the case as an advocate, but offered to accompany the 
gentleman, as a friend, to see the lady, which he. accordingly did, and 
Mr. Torrance had an interview with his client ; this intercourse mate- 
rially changed his opinion of the errand which brought him to Balti- 
more. Having informed the Sisters of his mission, they communicated 
it to Mr. Thomas Fleming, her brother and legal guardian, who, at his 
discretion, removed her to his own home at the Hudson. We are in- 
formed that Mr. Torrance brought an action against Miss Fleming for 
the recovery of his promised fee of $1,000, which action was tried 
before Judge Leonard, June 25 tl^, 1864, and verdict against the claim- 
ant was rendered on the ground that the defendant was legally in- 
competent to make a contract. 
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" It appears that sometime in the winter of 1864-*65, Miss Fleming 
came on to Baltimore and took up her residence with a judicial officer, 
whose name need not be mentioned. But great as her wrongs might 
appear, it is supposed that her presence in the family circle was not 
quite agreeable to all its members, and she moved from the mansion 
to the house of another legal functionary ,«not of so high social stai^d- 
ing. It is not quite certain where she was residing when she went 
before the Grand Jury of the January term 1865, and by her state- 
ments induced that body to send for some of the patients of Mount 
Hope Asylum to be examined before this tribunal. 

"On Tuesday morning, March 27th, 1865, about 10 o'clock, the 
Sheriff of Baltimore city, Mr. Daneker, went out in a hack to Mount 
Hope, accompanied by a deputy and another officer, and presented a 
summons for Sarah Tuthill, and said she must be immediately delivered 
up to him to be taken before the Grand Jury ; as Miss Tuthill was at 
the Retreat, the physician at once volunteered to accompany them 
there ; they were hastily driven out to the Retreat, and at 12 o'clock 
noon, he handed Sarah Tuthill over to the Sheriff. During their 
return to town, Sarah Tuthill upbraided Dr. Stokes for some imag- 
inary wrong she had suffered. She was ushered into the Grand Jury 
room. 

" The next day Dr. Stokes called on the Sheriff, to inquire after her, 
and was told by Mr. Daneker that Sarah was in his custody at his house. 
On Wednesday, the 28th March, the Grand Jury did not meet, but next 
morning, about eight o'clock, the Sheriff paid another visit to Mount 
Hope, and this time demanded that three patients, Mrs. Pumphrey, 
Mrs. Sullivan and Mrs. Dougherty, should be delivered up to him. 
They were at once given over to him, but leaving them for the present, 
proceeded to the Retreat, from whence they returned with two more 
patients, Miss Kate Schindel and Mrs. Sullivan. The Sheriff said there 
were other patients named in his orders, but of these the Managers of 
the Asylum knew nothing ; they probably existed only in the disordered 
imagination of Miss Tuthill. 

" The four patients were taken before the Grand Jury, and after a pro- 
tracted examination, two of them — Miss Schindel and Mrs. Pumphrey — 
were placed in the custody of the Sheriff. Mrs. Dougherty, at her own 
request, was taken back to Mount Hope, whilst Mrs. Sullivan was set 
free. 

" Mr. Schindel saw his sister at the Sheriff's house on Thursday nighty 
and found her very much excited ; she labored under a peculiar female 
disorder, but had very much improved previous to being taken out, and 
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was in a fair way of recovery. The Sheriff ordered the brother to take 
her home, and she was handed over to him with this understanding, 
and he accordingly took her to Hagerstown. Mrs. Pumphrey and 
Sarah Tuthill were detained by the Sheriff; and when Mr. Pumphrey 's 
lawyer, Mr. Barry, called on Judge Bond to obtain his consent *to her 
being sent to her husband, the judge refused permission, unless Mr. 
Pumphrey would give bond for $1,500 for her appearance when wanted ; 
this he declined giving ; she therefore remained with the Sheriff. 

" On Thursday evening, April 8th, Miss Schindel was taken back to 
Mount Hope, with the certificate of Dr. Dorsey, the family physician, 
and an urgent application signed by all her brothers and sisters, ten in 
number, begging that she be received and allowed to remain at Mount 
Hope until cured of her malady ; they united in the declaration that 
she could not be controlled at home nor successfully treated there. 
When she returned to the city from Hagerstown, she refused to go to 
Mount Hope, and appealed to the Sheriff for protection ; she was taken 
then to Barnum's City Hotel, but she soon became so violent that they 
had to lock her up. In the morning, at daylight, she was taken to 
Mount Hope, where at first her conduct was outrageous, tearing off her 
clothing and smashing everything within her reach. She was infinitely 
worse than ever, her mind kept rambling over what she had heard, seen 
and said in the Grand Jury room. She was impressed with the idea 
that she had disgraced herself and family forever. She continued in a 
state of unmitigated madness for about seven months, when she began 
to recover, and lias now returned home, well. She was not summoned 
by the State. 

" Mrs. Sullivan, a few hours after her being turned loose by the Sheriff, 
was found to have relapsed into her old infirmity, and has ever since 
been confined in the Maryland Hospital, at a much increased expense 
to her family. 

** Mrs. Pumphrey has been cared for at the Church Home, and Sarah 
Tuthill, who was a professed nun of the Carmelite Order, has been turned 
out on the cold charities of the world, deprived, by the action of a 
Grand Jury, of the comfortable home afforded her for fourteen years by 
the kind Sisters of Mount Hope. 

** Now, these are the five unfortunates upon whose evidence a Grand 
Jury in Baltimore city, formed twenty indictments against the Mount 
Hope Asylum. These indictments were subsequently abandoned by 
the State, on the understanding that the defense should plead to a new 
indictment drawn up by Mr. Rogers, after six months labor, as he took 
occasion to inform the Court on the recent trial. 
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" This now femous document, endorsed by the Grand Jury of Balti- 
more county, was only backed by two witnesses, Mary Fleming and 
Sarah TuthLll." 



The Baltimore American, referring to the case, and alluding to 
assaults made upon Judge Emory, through the medium of anonymous 
letters, says : 

"Again he is assailed for determining legal points raised upon ques- 
tions of evidence according to law;, and told that he is trying the case 
upon legal technicalities instead of lipon its merits. These allegations 
indicate a wide-spread misapprehension in regard to judicial power and 
duty which is lamentable to reflect upon. It is not for the Judge who 
is placed upon the bench to expound the law, to go in open defiance to 
the law, in order that he may gratify his moral convictions of the cul- 
pability of a party upon some other point than that charged in the in- 
dictment. To permit him to do so would subject every litigant who 
comes into Court, in answer to a specific charge, to a defense of his 
whole life. It is considered one of the chief merits of our system of 
jurisprudence that a person charged with a crime shall have it specifi- 
cally set forth in an indictment, a copy of which shall be furnished him. 
If he goes into Court to defend himself against the charge of robbery, 
he cannot be compelled to answer at the same time for bigamy, or make 
defense in a trespass or action on the case. The law fixes a limit to the 
time within which actions shall be brought for the punishment of cer- 
tain offenses. For instance, by Article 57, Section 1, of the Code of 
General Laws, it is provided, * that all actions of trespass, of assault, 
battery, wounding and imprisonment, or any of them, shall be com- 
menced within one year from the time the cause of action accrues.' 
Should action be brought subsequent to the time fixed by law, and the 
Defendant's Counsel put in a plea of limitation, the Court would be 
bound to discharge the suit. Yet this is what people with crude notions 
of justice denominate setting cases upon legal technicalities instead of 
administering justice. They will say there is no doubt but the assault 
was committed fot instance, and if it was ten years ago, what differ- 
ence does that make? Justice demands punishment,' and this decision 
on the plea of limitation is but a trick of the lawyer to evade it. We 
demand that the Judge shall administer justice, not try this case upon 
technicalities of the law. Such is the line of argument pursued by those 
who, in their zeal for accomplishing a conviction, would substitute the 
moral convictions of the Judge for the law of the land. They forget 
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that in such a case the Judge has no more power than they have ; that 
if he acts contrary to the law as laid down, in the statute book and the 
decisions of the supreme tribunals, he himself becomes a culprit, and is 
liable to impeachment. We profess, to live under a Government of laws, 
and properly regard the written law as oUr safe-guard and the protec- 
tion of our liberties. Upon its impartial administration depends the 
maintenance of social organization. Should the will or opinions or 
prejudices of the Judges become the arbiter of our fate instead of the 
law, an anarchy would be the inevitable result. It is only by subjecting 
the Courts to the control of law that justice can be attained. It is im- 
possible that absolute justice can be attained, because imperfect and 
prejudiced minds make the laws which govern us. Yet these laws are 
better than individual opinion or superstition or prejudice. To supplant 
the law and * try cases upon their merits,* as people often flippantly ex- 
press it, is to substitute ignorance in the place of learning — to subject 
your interests to the uncertain will of an individual instead of the fixed 
rules of the Commonwealth — to lay the bench open to the corrupting 
influences of Bribery, prejudice and party influence. In reality, the 
rules of the Courts have been devised for the purpose of getting the 
merits of the case before them, and the law which governs any given 
action is a part of its merits." 
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